5. EMPLOYMENT CASES—ELEMENTANBBDAMAGEIHNSTRUETHONS

Overview

Section 5 contains mode dﬂﬁﬁeﬂts—aﬁd-d&nageﬁ—lnstructl ons 1ﬁ'f0r empl oyment dlscrl minatior,
retaliation, and harassment A ; A
arisng under Title V11 of the Civil nghtsAct of 1964 as—ameﬁde& 42 U.S.C. § 2000¢, te—2669e-1—7
994 -(Ftte- VH™): et seq.; the Age Discrimination in Employment Act ef-1967-as-amended;
(ADEA), 29 U.S.C. §8 621-634-{1994)("ADEA")-, et seq.; 42 U.S.C. § 1981-(1994); and
42 U.S.C. § 198311994y, the Americans with Disabilities Act (ADA), 42 U.S.C. § 12101, et seq.;
the Family Medical Leave Act (FMLA), 29 U.S.C. § 2601, et seq.; and the Equal Pay Act, 29 U.S.C.
§206(d). It bears emphasisthat these are model indructions and that the instructions for a particular
case must be tailored to the facts and issues presented. This caveat applies to issues such as damages
and affirmative defenses, and it gpplies most importantly to the identification of the proper stlandard for
liability under the pecific Satute in question.

o s v e

Backgr oundﬂf—aaoafafe:&eaﬁﬂea{—kﬁ&rueﬁeﬁs

defaadaats—em&evmeﬁt—deerseﬁ— theADA and FM LA d|d not exigt, and thestandard for liability in
ADEA cases was whether the plaintiff’s age was a“ determining factor” in the chalenged employment
decison. See Grebin v. Soux Falls Indep. Sch. Dist. No. 49-5, 779 F.2d 18, 20 n.1 (8th Cir.
1985) Over the ﬁeet—fewyears, hewwﬁheaapheda%a number of deve opments have changed

incl ud| ng: (1) the United States Supreme Court’s d| dinction between “ d| rect evidence’ and “pretext”
casesinPrice Waterhousev Hopk| ns, 490 U.S. 228 (1989)—E|‘16—3:lpf€|‘]‘le€6UFHtt|'ed-H‘H-dl‘Ffe|‘el‘l’f

mettvation-—; (2) the passage of the ADA the Civil Rights Act of 1991, and the FM LA and the ensuing
surge in federa court employment litigetion; and (3) the Supreme Court’ s decison in Desert Palace,
Inc. v. Costa, 539 U.S. 90, 123 S. Ct. 2148 (2003), which ruled that the relevant standard for ligbility
inaTitle VIl discrimination case brought under 42 U.S.C. § 2000e-2(m) is whether the plaintiff’s
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Employment Cases—Element-and-Damagetnstructions

protected status was a“motivating factor” in the chalenged employment decision, regardiess of whether
the plaintiff is relying on direct or circumstantia evidence.

Although Costa makesiit clear that the “ motivating factor” standard appliesin Title VI
discrimination cases brought under 42 U.S.C. § 2000e-2(m), the impact of Costa in other types of
discrimination casesis unclear. On one hand, the Costa decison noted that the Civil Rights Act of
1991 expredy legidated the use of a“motivating sandard/same decison” format in 42 U.SC. §
2000e-2(m) discrimination cases;* thus leaving the door open for courts to continue applying the Price
Water house distinction between direct and circumstantial evidence in cases under other employment
Statutes.?

On the other hand, the Costa opinion notes that in other kinds of cases, the courts typically do
not draw distinctions depending upon whether the plaintiff relies on direct or circumstantial evidence?®
raisng the question of whether the Price Waterhouse digtinction is ill vidble. Moreover, evenif a
single standard should be used in cases under the ADEA and other federa employment statutes, there
remains the dilemma of which standard - determining factor, motivating factor/same decision, or
something else - should be used.

The digtinction between a“determining factor” instruction and “motivating factor/same decison”
instruction may appear to be of purdy academic interest, but it has great practica sgnificance because
of the potentidly dispositive difference in the burden of persuasion. A “determining factor” ingtruction
places the burden on the plaintiff to show that he or she would not have been terminated “ but for” his or
her protected status. However, a“motivating factor/same decison” instruction provides that, if the
plantiff has shown tha discrimination was a mativating factor in the chdlenged employment decison,
the ultimate burden is on the defendant to show that it would have made the “ same decision” regardless
of the plaintiff’s protected status. Accordingly, thisis an issue that should not be taken lightly.

1See Costa, 123 S. Ct. at 2153-54.

2See Tramme v. SSmmons First Bank of Searcy, 345 F.3d 611 (8" Cir. 2003) (ADEA case
discussng potentia impact of Costa in non-Title VII cases and noting that “[i]n the past we have
required direct evidence, which is not present here, to support a mixed-motive clam”); seeaso
Erickson v. Farmland Ind., 271 F.3d 718, 724-25 (8" Cir. 2001) (applying Price Waterhouse
digtinction in ADEA case); Radbaugh v. Zip Feed Mills, Inc., 997 F.2d 444, 448-50 (8" Cir. 1993)
(ADEA case discussing what condtitutes direct evidence “ sufficient to entitle a plaintiff to aPrice
Water house burden-shifting ingruction”).

3See Codta, 123 S. Ct. a 2154 (“The reason for treating circumstantial and direct evidence dikeis
both clear and deep-rooted: * Circumstantia evidenceis not only sufficient, but may aso be more
certain, satisfying, and persuasive than direct evidence.’”) (citation omitted).
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Recommended Approach

A. Following Costa, a motivating factor/same decison instructiona format is recommended for
al Title VII discrimination cases brought under 42 U.S.C. § 2000e-2(m). See Modd Ingructions
5.01, 5.01A, infra.

B. Following the Eighth Circuit’s decison in Pedigo v. P.A.M. Transport, Inc., 60 F.3d
1300, 1301 (8" Cir. 1995), the motivating factor/same decision format is recommended for
discrimination cases arising under the Americans with Disabilities Act. See Modd Instructions 5.50 et
Seqg.

C. Following the Eighth Circuit'sdecison in Prejean v. Warren, 301 F.3d 893, 900-01 (8"
Cir. 2002), the mativating factor/same decision format is recommended for Title VI retaliation cases.
See Modd Instructions 5.60 et seq.

D. Following Mt. Healthy City Bd. Of Ed. V. Doyle, 429 U.S. 274 (1977), the motivating
factor/same decison format is recommended for First Amendment retdiation cases. See Model
Instructions 5.70 et seq.

E. With respect to ADEA discrimination and retaliation cases, the Committee recommends
that the “determining factor” standard (Modd Instruction 5.11) should be used unless the case law
indicates otherwise. But see Trammel v. Smmons First Bank of Searcy, 345 F.3d 611 (8" Cir.
2003).

F. With respect to other federal employment statutes, see Modd Ingtructions 5.20 et seq. (42
U.S.C. §1981); 5.25, et seq. (42 U.S.C. § 1983); 5.30 et seq. (Equa Pay Act); 5.40 et seq.
(Harassment); 5.50 et seg. (ADA); 5.60 et seq. (Retdiation); 5.80 et seq. (FMLA). In the event the
district court wants to cover dl bases by diciting findings under both the “determining factor” and
“motivating factor/same decison” standards, a set of specid interrogatories is offered at 5.92. See
Hartley v. Dillard’s, Inc., 310 F.3d 1054, 1059-60 (8" Cir. 2002) (approving use of 5.92 special
interrogatories).
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Employment Cases—Element-and-Damagetnstructions
5.01 TITLE VII - DISPARATE TREATMENT - ESSENTIAL ELEMENTS

Y our verdict must be for plaintiff [and against defendant * [on plaintiff's (sex)?
discrimination daim)? if al the following eements have been proved by the [(greater weight)
(preponderance)]* of the evidence:

First, defendant [discharged]® plaintiff; and

Second, plaintiff's (sex) [was amotivating factor]® [played a part]” in defendant's decision.

If either of the above eements has not been proved by the [(greater weight) (preponderance)]
of the evidence, your verdict must be for defendant and you need not proceed further in consdering this
dam. [You may find that plaintiff's (sex) [was amativating factor] [played a part] in defendant's
(decision)® if it has been proved by the [(greater weight) (preponderance)] of the evidence that

defendant's stated reason(s) for its (decision) [(is) (are)] a pretext to hide (sex) discrimination.] °

Noteson Use
1. Usethis phraseif there are multiple defendants.

2. Thisingruction isdesigned for usein agender discriminaion case. It must be modified if the
plantiff is claming discrimination on the basis of race, religion, or some other prohibited factor.

3. The bracketed language should be inserted when the plaintiff submits more than one clam to
the jury.

4. Sdlect the bracketed language that corresponds to the burden-of-proof instruction given.

5. Thisingruction isdesgned for usein adischarge case. Ina“falureto hirg" "falureto

promote,” or "demotion” case, the ingtruction must be modified. Where the plaintiff resgned but clams
a"condructive discharge" this ingtruction should be modified. See infra Modd Instruction 5.93.

6. The Committee believes that the phrase "moativating factor" should be defined. Seeinfra
Mode Instruction 5.96.

7. See Modd Ingruction 5.96, which defines “motivating factor” in terms of whether the
characterigtic “played apart or arole’ in the defendant’ s decision. The phrase “ motivating factor” need
not be defined if the definition itsdlf is used in the ement ingtruction.

8. Consgent with the various essentid dements indructionsin this section, this ingtruction
makes references to the defendant's "decison.” It may be modified if another term--such as "actions’
or "conduct”--would be more appropriate.
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9. This sentence may be added, if appropriate. See Modd Ingtruction 5.95 and Moore v.
Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001), which states “[w]e do not
express any view as to whether it ever would be reversible error for atria court to fail to give a pretext
ingtruction, though we tend to doubt it.”

Committee Comments

Thisingruction is designed to submit theissue of liability in "digoarate trestment” Title V11 cases
that are subject to the amendments set forth in the Civil Rights Act of 1991. Prior to these
amendments, Title VII cases were not jury-triable, Harmon v. May Broadcasting Co., 583 F.2d 410
(8th Cir. 1978), and the liability standards depended upon whether the case was classfied asa
"pretext” case or a"mixed motive' case. See Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).
Under the Civil Rights Act of 1991, these cases will be triable to ajury, see CRA of 91, § 102
(codified at 42 U.S.C. § 1981&(c) (1994)), and, more importantly, the plaintiff prevails on the issue of
ligbility if he or she shows that discrimination was a"moativating factor” in the chalenged employment
decison. See CRA of 91, § 107 (codified at 42 U.S.C. § 2000e-2(m) (1994)). Plaintiffswho prevail
on the issue of lidaility will be eigible for a declaratory judgment and attorney fees, however, they
cannot recover actud or punitive damages if the defendant shows that it would have made the same
employment decison irrespective of any discriminatory motivation. See CRA of 91, § 107 (codified at
42 U.S.C. § 2000e-5(g)(2)(B) (1994)); see infra Modd Ingtruction 5.01A ("same decison"
indruction).

It is unnecessary and inadvisable to ingtruct the jury regarding the three-step andysis of
McDonnell Douglas Corporation v. Green, 411 U.S. 792 (1973). See Grebin v. Soux Falls
Indep. School Dist. No. 49-5, 779 F.2d 18, 20-21 (8th Cir. 1985) (ADEA case). See generally
Gilkerson v. Toastmaster, Inc., 770 F.2d 133, 135 (8th Cir. 1985) (after al of the evidence has been
presented, inquiry should focus on ultimate issue of intentiond discrimination, not on any particular sep
in the McDonnell Douglas paradigm). Accordingly, thisingtruction is focused on the ultimate issue of
whether the plaintiff's protected characteristic was a"motivating factor" in the defendant's employment
decison.
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5.01A TITLE VIl - DISPARATE TREATMENT -
"SAME DECISION" INSTRUCTION

If you find in favor of plaintiff under Ingtruction __,* then you must answer the following
question in the verdict form[s]: Hasit been proved by the [(greater weight) (preponderance)]? of the
evidence that defendant [would have discharged]® plaintiff regardiess of [hisher] [sex]?

(Note: If you answer this question “yes,” plaintiff isnot entitled to recover any damages
dthough the court may grant plaintiff other rief. If you answer the question “no,” plantiff will receive

any damages you assess pursuant to Ingtruction No[s]. ~ [and __].

Noteson Use
1. Rl inthe number or title of the essentia dementsingruction here
2. Select the bracketed language that corresponds to the burden-of-proof instruction given.

3. Thisingruction isdesigned for usein adischarge case. In a"falureto hire" "falure to
promote’ or "demotion™ case, the language within the brackets must be modified.

4. Thisingruction is designed for usein agender discrimingtion case. The language within the
brackets must be modified if other forms of discrimination are dleged. The practica effect of adecison
in favor of plantiff under Mode Ingtruction 5.01, infra, but in favor of defendant on this question under
Title VII, isajudgment for plaintiff and eigibility for an award of atorney fees but no actua damages.
The Committee takes no position on whether the judge should advise the jury or dlow the attorneysto
argue to the jury the effect of adecision in favor of the defendant on the question set out in this
ingruction.

Committee Comments

If aplantiff prevails on theissue of ligbility by showing that discrimination was a"motivating
factor," the defendant nevertheless may avoid an award of damages or reinstatement by showing that it
would have taken the same action "in the absence of the impermissible motivating factor." See CRA of
91, § 107 (codified at 42 U.S.C. § 2000e-5(g)(2)(B) (1994)). Thisinstruction is designed to submit
this "same decison” issueto thejury.
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5.10 BASPARATFETREATMENT-CASESUNDER THE AGE
DISCRIMINATION IN EMPLOYMENT ACT ("ADEA") OF 1967, ASAMENDED

I ntroductory Comment
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5.11 ADEA - BtSPARATETFREATMENT- ESSENTIAL ELEMENTS
Mixed ) f
Y our verdict must be for plaintiff [and against defendant * [on plaintiff's (age)?
discrimination daim] 22 if al the following eements have been proved by the [(greater weight) or
(preponderance)]** of the evidence:
First, defendant [discharged]** plaintiff; and
Second, plaintiff's (age) was® a metivating-determining factor®” in defendant's decision.

of-thisherf-age—If any of the above eements has not been proved by the [(greater weight) or
(preponderance)] of the evidence, your verdict must be for defendant.

"(Age) was a determining factor" only if defendant would not have discharged plaintiff but for
plaintiff's (age); it does not require that (age) was the only reason for the decision made by defendant.®
[You may find (age) was a determining factor if you find defendant's stated reason(s) for its decison(s)
[(is) (are)] apretext to hide [age] discrimination].®

Noteson Use

1. Usethis phraseif there are multiple defendants.

2. Thisingruction is designed for use in an age discrimination case brought pursuant to the
ADEA.
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3. The bracketed language should be inserted when the plaintiff submits more than one clam to
thejury.

4. Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

5. Thisfirs dement is designed for usein adischarge case. In afalureto hire" "falureto
promote," or "demotion” casg, the ingtruction must be modified. Where the plantiff resgned but clams
a"condructive discharge" thisingruction should be modified. See infra Modd Instruction 5.93.

6. Higtoricdly, cases have approved use of “adetermining factor” in ADEA pretext cases. See
Ryther v. KARE 11, 108 F.3d 832, 846-47 (8" Cir. en banc 1997); Hartley v. Dillard’s, Inc., 310
F.3d 1054, 1060 (8" Cir. 2002) (affirming plaintiff’s verdict where indructions used “a’ determining
factor). However, in Rockwood Bank v. Gaia, 170 F.3d 833 (8" Cir. 1999), a pandl decision held
that “the’ determining factor should be used.

7. The Committee recommends the use of “determining factor” in ADEA cases unless case law
applies the “motivating factor/same decison” approach in ADEA cases after Costa. See Trammel v.
Smmons First Bank of Searcy, 345 F.3d 611 (8™ Cir. 2003) (ADEA case discussing potential
impact of Costa in non-Title VIl cases and noting that “[i]n the past we have required direct evidence,
which is not present here, to support a mixed-motive clam”); see also Erickson v. Farmland Ind.,
271 F.3d 718, 724-25 (8™ Cir. 2001) (applying Price Waterhouse distinction in ADEA case);
Radbaugh v. Zip Feed Mills, Inc., 997 F.2d 444, 448-50 (8™ Cir. 1993) (ADEA case discussng
what condtitutes direct evidence “ sufficient to entitle a plaintiff to a Price Waterhouse burden-shifting
ingruction”). If court gives a motivating factor/same decision ingruction, see Model Instructions 5.91
and 5.92.

8. Thisdefinition of the phrase " (age) was a determining factor" is based on Grebin v. Soux
Falls Indep. School Dist. No. 49-5, 779 F.2d 18, 20 n.1 (8th Cir. 1985).

9. This sentence may be added, if appropriate. See Modd Ingtruction 5.95 and Moore v.
Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001), which states “[w]e do not
express any view as to whether it ever would be reversible error for atria court to fail to give a pretext
ingtruction, though we tend to doubt it.”

Committee Comments
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In Reeves v. Sander son Plumbing Products, Inc., 530 U.S. 133 (2000), the Supreme Court
held that an age discrimination plaintiff may creste a submissible issue by showing that the defendant’s
stated reason for its decision was pretextual.
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5.12A ADEA - BtSPARATETFREATMENT-ACTUAL DAMAGES

If you find in favor of plaintiff [under Instruction ] then you must award plaintiff such
sum as you find by the [(greater weight) or (preponderance)]? of the evidence will fairly and justly
compensate plaintiff for any wages and fringe bendfits® you find plaintiff would have earned in [higher]
employment with defendant if [he/she] had not been discharged on [fill in date of discharge], through the
date of your verdict, minus the amount of earnings and benefits from other employment received by
plantiff during that time3

[You are dso ingructed that plaintiff has a duty under the law to "mitigate’ [hisher] damages--

that is, to-exercisereasor citigence-tnele ciredmstaneesto minimize [hisher] damages.
Therefore, if you find by the [(greater weight) or (preponderance)] of the evidence, that plaintiff failed
to seek out or take advantage of an opportunity that was reasonably available to [hinvher], you must
reduce [his’her] damages by the amount of the wages and fringe benefits [he/she] reasonably would
have earned if [he/she] had sought out or taken advantage of such an opportunity.]*

[Remember, throughout your deliberations, you must not engage in any speculation, guess, or

conjecture and you must not award damages under this Instruction by way of punishment or through
sympathy.]°

Notes on Use

1. Insat the number or title of the "essentid dements’ ingtruction here,

2. Select the bracketed language that corresponds to the burden-of-proof instruction given.
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m&teLGHav—Thiﬁs—theformulafor “back pay” +esis“the dlfference between the vaue of
compensation the plaintiff would have been entitled to had he remained employed by the defendant and
whatever wages he earned during the relevant period.” Hartley v. Dillard’s, Inc., 310 F.3d 1054,
1062 (8" Cir. 2002). The vaue of lost benefits, such as employer-subsidized hedth, life, disability and
other forms of insurance, contributions to retirement, accrued vacation, etc. are recoverable under the
ADEA. Hartley, 310 F.3d at 1062 (collecting cases); Gaworski v. ITT Commercial Finance
Corp., 17 F.3d 1104, 1110-1114 (8" “Cir. 1994) (allowing insurance replacement costs, lost 401(K)
contributions). Thisingtruction dso may be modified to exclude certain items which were mentioned
during trid but are not recoverable because of an insufficiency of evidence or as amatter of law.

4. This paragraph is desgned to submlt the issue of "mltlgatlon of damages' in appropriate
i y —See Hartley v.
Dillard’s, Inc., 310 F. 3d 1054, 1061 62 (8th Clr 2002) The burden is on the employer to show
plantiff’ s falure to mitigate. 1d.

5. This paragraph may be given at thetria court's discretion.
Committee Comments

The god of adamages avard in an age discrimination case is to put the plantiff in the same
economic position he/she would have been in but for the unlawful employment decison. This
ingtruction is desgned to submit the standard back pay formula of lost wages and benefits minus interim
earnings and benefits through the date of verdict. SeefFtedterv—tndianheadFruck tinetne 670
F-26-806,-868-{8th-Cir—1982)—See Hartley v. Dillard's, Inc., 310 F.3d 1054, 1061-62 (8" Cir.
2002) (plaintiff entitled to “most complete relief possible’); Gaworski v. ITT Commercial Finance
Corp., 17 F.3d 1104, 1110-14 (8" Cir. 1994).

Thisingruction may be modified to articulate the types of interim earnings which should be
offset againgt the plaintiff's back pay. For example, severance pay and wages from other employment
ordl narlly are offset aga nst a back pay award. SeeKrausev—B%deus—He—%@F—Zd—G%

WmhbufaFewﬂﬁﬂ%H&%B—Qﬁ&@ﬁhenﬁgea—H—Gaworskl 17 F 3d at 1110-14
However, unemployment compensation, Socid Security benefits, and pension benefits erdirerity
received by plaintiff are consdered “ collateral source” benefits that are not offset againgt a back pay
award. See Hartley, 310 F.3d at 1062; Doyne v. Union Electric Co., 953 F.2d 447, 451-52 (8th
Cir. 1992) (holdi ng that penson beneflts are a"collaterd source benef|t") Breyeﬁv—Are&ehem—ee—
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t:eeal—Ne—638—542—F—2dr579—592+2d-eH976)—63ame) Gaworskl V. ITT Commeru al Flnance

Corp., 17 F.3d 1104, 1110-14 (8" Cir. 1994) (unemployment benefits, moonlighting income also not
deductible).

In some cases, adiscrimination plaintiff may be digible for future lost income and benefits
(“front pay”). Hartley, 310 F.3d 1062-63. Because front pay isessentialy an equitable remedy “in
lieu of* reingtatement,” front pay isan |ssuefor the court, not the jury Excel Corp V. Bosley, 165
F.3d 635 (8" Cir. 1999). M ) ,
Newhouse v. McCormick & Co., 110 F. 3d 635 641 (8th Clr 1997) (front pay isan |ssuefor the
court not the Jury, in ADEA cases) »
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543-5.12B ADEA -—BtSPARATETFREATMENT-—NOMINAL DAMAGES
[Nomina damages normally are not altewed-appropriate in ADEA disparate trestment-cases.]!

Notes on Use
1. If anomina damages ingruction is deemed appropriate, see Modd Instruction 5.02A.

Committee Comments

Recoverable damagesin ADEA cases normdly are limited to lost wages and benefitsand in
most ADEA casss, it will be undigputed that plaintiff has some actud damages. Although case law
does not clearly authorize this remedy in age discrimination cases, anomina damage ingruction may be
considered in appropriate cases, and 5.02A should be used. Most cases that alow nominal damages
just assume they are permissible without much discussion of theissue. See e.q., Drezv. E.R. Squibb &
Sons, Inc., 674 F. Supp. 1432, 1438 (D. Kan. 1987) (ADEA) Graefenhal n v. Pabst BreW| ng Co.,

DRAFT 6/2/04 17 5135.12B



Employment Cases—Element-and-Damagetnstructions

5145.12C ADEA - BISPARATETREATMENT—WILLFULNESS

If you find in favor of plaintiff under Instruction ,* then you must decide whether the
conduct of defendant was "willful." 'Y ou must find defendant's conduct was willful if you find by the
[(greater weight) or (preponderance)]? of the evidence that, when defendant [discharged]® plaintiff,
defendant knew [the discharge] wasin violation of the federd law prohibiting age discrimination, or
acted with reckless disregard of that law.

Noteson Use
1. Insat the number or title of the "essentid dements' ingtruction here,
2. Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

3. Thisingruction isdesigned for usein adischarge case. In a"falureto hire" "falure to
promote,” or "demotion” case, or where the plaintiff resgned but clams he was "congructively
discharged,” the ingtruction must be modified.

Committee Comments

The standard st forth in the ingtruction is congstent with that mandated by Hazen Paper Co.
v. Biggins, 507 U.S. 604 (1993). See also Spencer v. Suart Hall Co., Inc., 173 F.3d 1124 (8" Cir.
1999). For adiscusson of the evidence necessary to justify a submission on the issue of wilfulness, see
Maschka v. Genuine Parts Co., 122 F.3d 566 (8" Cir. 1997); ane-Spencer v. Suart Hall Co., Inc.,
173 F.3d 1124 (8" Cir. 1999); Hartley v. Dillard’s, Inc., 310 F.3d 1054 (8" Cir. 2002).
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5:455.13 ADEA - BtSPARATETFREATMENT—VERDICT FORM

VERDICT
Note: Complete this form by writing in the names required by your verdict.

On the [age discrimination] * claim of plaintiff [John Doe], [as submitted in Instruction %,
we find in favor of

(Plaintiff John Doe) or (Defendant XY Z, Inc.)

Note: Complete the following paragraphs only if the above finding isin favor of plantiff. If the
above finding isin favor of defendant, have your foreperson sgn and date thisform
because you have completed your deliberation on thisclam.

Wefind plaintiff's damagesto be:

$ (stating the amount or, if none, write the word "none").2

Was defendant's conduct "willful" as that term is defined in Ingtruction *

Yes No
(Place an "X" in the gppropriate space.)

Foreperson
Dated:

Noteson Use
1. The bracketed language should be included when the plaintiff submits multiple clamsto the
jury.
2. The number or title of the "essentia eements' instruction should be inserted here.

3. This paragraph must be modified if the issue of nomind damagesis submitted. But seeinfra
Committee Comments, Modd Ingtruction 5:33-5.12A.

4. The number or title of the ingruction defining "willfulness' should be insertedthere. Seeinfra
Modd Ingtruction 5:34-5.12C.
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5.14-5.19 RESERVED FOR FUTURE USE
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5.20 RACE DISCRIMINATION CASESUNDER 42 U.S.C. §1981

Introductory Comment

Section 1981 of Title 42, United States Code, which prohibits race discrimination in the making
and enforcement of contracts, provides a cause of action for race discrimination in employment clams.
Johnson v. Railway Express Agency, Inc., 421 U.S. 454 (1975); see also Swvapshire v. Baer, 865
F.2d 948 (8th Cir. 1989). Race discrimination claimants often join claims under § 1981 with claims
under Title VII because 8§ 1981, unlike Title VI, does not limit the recovery of compensatory and
punitive damages. If the plaintiff joins ajury-tridble claim under Title VIl with a§ 1981 daim, the
Committee recommends the use of the 5.01 series of instructions and accompanying verdict form.
Although there is a distinction between Title VIl and § 1981 in terms of the threshold for liability, the
5.01 series of indructions will yield dl of the required findings for a 8§ 1981 case.

In Patterson v. McLean Credit Union, 491 U.S. 164 (1989), the Supreme Court restricted
the gpplicability of § 1981 in the employment context to clams arisng out of the formation of the
employment relationship--in other words, hiring claims and some types of promotion claims. See
Foster v. University of Arkansas, 938 F.2d 111, 113 (8th Cir. 1991); Taggart v. Jefferson County
Child Support Enforcement Unit, 935 F.2d 947 (8th Cir. 1991). However, Patterson was
legidatively overruled by the Civil Rights Act of 1991, which expressy provides that discharge and
harassment claims may be brought under 8 1981. In Fray v. Omaha World Herald Co., 960 F.2d
1370 (8th Cir. 1992), the Eighth Circuit held that section 101 of the 1991 amendments (overruling
Patterson), did not gpply retroactively to cases pending at the time of their enactment. See also Huey
v. Sullivan, 971 F.2d 1362 (8th Cir. 1992) (holding that section 114 of the 1991 Act authorizing
interest on back pay, and section 113 alowing shifting of expert witness fees, are not retroactive), cert.
denied, 511 U.S. 1068 (1994).

The following ingtructions are designed for use in al cases brought pursuant to 42 U.S.C.
§1981. Intheinterests of smplicity and uniformity, the mode ingruction on the issue of liability utilizes
amotivating-factor/same-decison format for al cases. See Introductory Note to Section 5.
Neverthdess, if thetrid court believesit is appropriate to distinguish between a mixed motive case and
apretext case, Mode Instruction 5.91, infra, contains a sample pretext ingtruction. Moreover, if the
trid court isinclined to adhere to a pretext/mixed motive distinction but cannot determine how to
categorize a particular case, Modd Instruction 5.92, infra, contains a set of specid interrogatories
designed to dlicit a complete set of findings for podt-tria andyss.
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521 42U.S.C. 81981 - RACE DISCRIMINATION - ESSENTIAL ELEMENTS
(Mixed Motive Case)*

Y our verdict must be for plaintiff [and against defendant |* [on plaintiff's race
discrimination daim)? if al the following eements have been proved by the [(greater weight) or
(preponderance)]® of the evidence:

First, defendant [failed to hire]* plaintiff; and

Second, plaintiff's race [was a motivating factor]® [played a part]® in defendant's decision.

However, your verdict must be for defendant if any of the above eements has not been proved
by the [(greater weight) or (preponderance)] of the evidence, or if it has been proved by the [(greater
weight) or (preponderance)] of the evidence that defendant would have decided not to [hire] plaintiff
regardless of [his/her] race. [You may find that plaintiff's race [was a motivating factor] [played a part]
in defendant's (decision)” if it has been proved by the [(greater weight) (preponderance)] of the
evidence that defendant’s stated reason(s) for its (decision) [(is) (are)] apretext to hide race
discrimination.] 8

Noteson Use

1. Usethis phraseif there are multiple defendants.

2. The bracketed language should be inserted when the plaintiff submits more than one clam to
thejury.

3. Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

4. Thisingruction isdesigned for usein a“falureto hiré' case. In adischarge or "failure to

promote” case, the ingtruction must be modified. In "constructive discharge’ cases, see infra Model
Instruction 5.93.

5. The Committee believes that the phrase "motivating factor" should be defined. Seeinfra
Modéd Instruction 5.96.

6. See Modd Ingtruction 5.96, which defines “ mativating factor” in terms of whether the
characterigtic “played apart or arol€” in the defendant’ s decison. The phrase “motivating factor” need
not be defined if the definition itsalf is used in the dement instruction.
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7. Consgent with the various essentid dements indructionsin this section, thisingruction
makes references to the defendant's "decison.” 1t may be modified if another term--such as "actions’
or "conduct”--would be more appropriate.

8. This sentence may be added, if appropriate. See Modd Instruction 5.95 and Moore v.
Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001), which states “[w]e do not
express any view as to whether it ever would be reversible error for atria court to fail to give a pretext
ingtruction, though we tend to doubt it.”

Committee Comments
* For apretext case, the format of Modd Instruction 5.91, infra, is recommended.

To prevail under section 1981, the plaintiff must establish intentiond race discrimination.
Swapshire v. Baer, 865 F.2d 948, 952 (8th Cir. 1989) (citing General Building Contractors Assn
v. Pennsylvania, 458 U.S. 375, 391 (1982)). Consstent with its approach in age discrimination
cases, the Committee recommends the use of a motivating-factor/same-decison ingruction in al mixed
motive section 1981 cases. Seeinfra Introductory Note to Section 5; Committee Comments, Model
Ingtruction 5.11. Under this approach, the jury must determine whether discrimination was a causal
factor in the challenged employment decision, dthough the risk of nonpersuasion on this issue ultimately
rests with the defendant.
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5.22A 42 U.S.C. §1981 - RACE DISCRIMINATION - ACTUAL DAMAGES

If you find in favor of plaintiff [under Instruction %, then you must award plaintiff such
sum as you find by the [(greater weight) or (preponderance)]? of the evidence will fairly and justly
compensate [him/her] for damages you find [he/she] sustained as adirect result of defendant's conduct
asdescribed in Ingtruction ! Damages include wages or fringe benfits you find plaintiff would
have earned in [his’her] employment with defendant if [he/she] had not been discharged on (fill in date
of discharge), through the date of your verdict, minus the amount of earnings and benefits from other
employment received by plaintiff during that time)]® Damages also may include [list damages supported
by the evidence].*

[You are dso indructed that plaintiff has a duty under the law to "mitigate" [his’her] damages--
that is, to exercise reasonable diligence under the circumstances to minimize [hisher] damages.
Therefore, if you find by the [(greater weight) or (preponderance)] of the evidence that plaintiff failed to
seek out or take advantage of an opportunity that was reasonably available to [hinvher], you must
reduce [his’her] damages by the amount of the wages and fringe benefits plaintiff reasonably could have
earned if [he/she] had sought out or taken advantage of such an opportunity.]®

[Remember, throughout your deliberations, you must not engage in any speculations, guess, or
conjecture and you must not award any damages by way of punishment or through sympathy.]®

Noteson Use
1. Insat the number or title of the "essentid dements' ingtruction here,
2. Select the bracketed language which corresponds to the burden-of-proof instruction given.

3. When certain benefits, such as employer-subsidized hedth insurance benefits, are
recoverable under the evidence, this ingtruction may be modified to explain to the jury the manner in
which recovery for those benefitsisto be caculated. Clamsfor lost benefits often present difficult
issues as to the proper measure of recovery. See Tolan v. Levi Strauss & Co., 867 F.2d 467, 470
(8th Cir. 1989) (discussing different approaches). Some courts deny recovery for lost benefits unless
the employee purchases subgtitute coverage, in which case the measure of damages is the employee's
out-of-pocket expenses. Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981),
overruled on other grounds, 860 F.2d 834 (7" Cir. 1988); Pearce v. Carrier Corp., 966 F.2d 958
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(5th Cir. 1992). Other courts permit the recovery of the amount the employer would have paid as
premiums on the employee's behdf. Fariss, 769 F.2d at 964-65. The Committee expresses no view
as to which gpproach is proper. Thisingtruction dso may be modified to exclude certain items which
were mentioned during trial but are not recoverable because of an insufficiency of evidence or asa
metter of law.

4. In section 1981 cases, aprevailing plaintiff may recover damages for mental anguish,
damage to reputation, or other persond injuries. See Wilmington v. J.1. Case Co., 793 F.2d 909,
921 (8th Cir. 1986). The specific dements of damages set forth in thisingruction are smilar to those
found in the Civil Rights Act of 1991. See 42 U.S.C. 8 1977A(b)(3). Seeinfra Mode Instruction
5.02n.8.

5. This paragraph is designed to submit the issue of "mitigation of damages' in gppropriate
cases. See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

6. This paragraph may be given at the tria court's discretion.
Committee Comments

Thisingruction is designed to submit the standard back pay formula of lost wages and benefits
minus interim earnings and bendfits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806, 808
(8th Cir. 1982). Moreover, because § 1981 is open-ended in the types of damages which may be
recovered, thisindruction also permits the recovery of generd damages for pain, suffering, humiliation,
and thelike. See Patterson v. McLean Credit Union, 491 U.S. 164, 182 n.4 (1989). Unlike
Title VII cases under the Civil Rights Act of 1991, thereisno "cap" on damages under section 1981.

In some cases, adiscrimination plaintiff may be eigible for front pay. Because front pay is
essentidly an equitable remedy “in lieu of” reinstatement, front pay is an issue for the court, not the jury.
Excel Corp. v. Bosley, 165 F.3d 635 (8" Cir. 1999). See MacDissi v. Valmont Indus., 856 F.2d
1054, 1060 (8" Cir. 1988); Newhouse v. McCormick & Co., 110 F.3d 635, 641 (8" Cir. 1997)
(front pay isan issue for the court, not the jury, in ADEA cases). If thetrid court submits the issue of
front pay to the jury, the jury’s determination may be binding. See Doyne v. Union Electric Co., 953
F.2d 447, 451 (8" Cir. 1992) (ADEA case).

Thisingruction may be modified to articulate the types of interim earnings which should be
offset againgt the plaintiff's back pay. For example, severance pay and wages from other employment
ordinarily are offset againgt a back pay award. See Krause v. Dresser Indus., 910 F.2d 674, 680
(10th Cir. 1990); Cornetta v. United States, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Farissv.
Lynchburg Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Social
Security benefits or pension benefits ordinarily are not offset against a back pay avard. See Doyne v.
Union Electric Co., 953 F.2d 447, 451 (8th Cir. 1992) (holding that pension benefits are a " collatera
source benefit"); Dreyer v. Arco Chemical Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986) (Socia
Security and pension benefits not deductible), cert. denied, 480 U.S. 906 (1987); Protos v.
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Volkswagen of America, Inc., 797 F.2d 129, 138-39 (3d Cir.) (unemployment benefits not
deductible), cert. denied, 479 U.S. 972 (1986); Rasimas v. Michigan Dep’'t of Mental Health, 714
F.2d 614, 626 (6th Cir. 1983) (same), cert. denied, 466 U.S. 950 (1984). But cf. Blumv. Witco
Chemical Corp., 829 F.2d 367, 374 (3d Cir. 1987) (pension benefits received as aresult of
subsequent employment considered in offsetting damages award); Toledo v. Nobel-Sysco, Inc., 892
F.2d 1481, 1493 (10th Cir. 1989) (deductibility of unemployment compensation iswithin trid court's
discretion), cert. denied, 495 U.S. 948 (1990); Horn v. Duke Homes, 755 F.2d 599, 607 n.12 (7th
Cir. 1985) (same); EEOC v. Enterprise Assn Seamfitters Local No. 638, 542 F.2d 579, 592 (2d
Cir. 1976) (same), cert. denied, 430 U.S. 911 (1977).

Thisingruction is designed to encompass a Situation where the defendant asserts some
independent pogt-discharge reason--such as a plant closing or sweeping reduction in force--why the
plantiff would have been terminated in any event beforetrid. See, e.g., Cleverly v. Western Elec.
Co., 450 F. Supp. 507 (W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Nevertheless, thetrid
court may give a separate indruction which submits thisissue in more direct terms.
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5235.22B 42U.S.C. §1981 - RACE DISCRIMINATION - NOMINAL DAMAGES

If you find in favor of plaintiff under Ingruction ! but you do not find that plaintiff's
damages have re-monetary vaue, then you must return a verdict for plaintiff in the nomina amount of

One Dollar ($1.00).2

Noteson Use
1. Insat the number or title of the "essentid dements’ ingtruction here,

2. One Dollar ($1.00) arguably is the required amount in cases in which nomina damages are
appropriate. Nominal damages are appropriate when the jury is unable to place a monetary value on
the harm that the plaintiff suffered from the vidlation of hisrights. Cf. Cowans v. Wyrick, 862 F.2d
697 (8th Cir. 1988) (in prisoner civil rights action, nomina damages are gppropriate where the jury
cannot place a monetary vaue on the harm suffered by plaintiff); Haley v. Wyrick, 740 F.2d 12 (8th
Cir. 1984).

Committee Comments

Most employment discrimination cases involve lost wages and benefits. In some cases,
however, the jury may be permitted to return averdict for only nomina damages. For example, if the
plaintiff was given severance pay and was able to secure a better paying job, the evidence may not
support an award of back pay, but may support an avard of compensatory damages. Thisingruction
is designed to submit the issue of nomina damages in gppropriate cases.

If nomina damages are submitted, the verdict form must contain aline where the jury can make
that finding.

An award of nomina damages can support a punitive damage awvard. See Goodwin v. Circuit
Court of &. Louis County, 729 F.2d 541, 548 (8th Cir. 1984) (8 1983 case).
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5:245.22C 42 U.S.C. §1981 - RACE DISCRIMINATION - PUNITIVE DAMAGES

In addition to actua damages, the law permits the jury under certain circumstances to award
the injured person punitive damages in order to punish the defendant for some extraordinary
misconduct and to serve as an example or warning to others not to engage in such conduct.

If you find in favor of plaintiff and againgt defendant [name], [and if you find by the [(greeter
weight) or (preponderance)]* of the evidence that plaintiff's firing was motivated by evil motive or intent,
or that defendant was cdloudy indifferent to plaintiff's rights]? then, in addition to any other damagesto
which you find plaintiff entitled, you may, but are not required to, award plaintiff an additional amount as
punitive damages if you find it is appropriate to punish the defendant or deter the defendant and others
from like conduct in the future. Whether to award plaintiff punitive damages and the amount of those
damages are within your sound discretion.

['Y ou may assess punitive damages againgt any or al defendants or you may refuse to impose
punitive damages. If punitive damages are assessed againgt more than one defendant, the amounts

assessed againgt such defendants may be the same or they may be different.]®

Notes on Use

1. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.

2. Because afinding of ligbility necessarily entalls afinding of "intentiond discrimination,” see
Swapshire v. Baer, 865 F.2d 948, 952 (8th Cir. 1989), a substantial argument can be made that no
additiond finding should be required before the jury may consder the issue of punitive damages. See
Smith v. Wade, 461 U.S. 30 (1983). Nevertheless, the court may want to submit the bracketed
language to emphasize the extraordinary nature of punitive damages. See Siephens v. South Atlantic
Canners, Inc., 848 F.2d 484, 489-90 (4th Cir.) (indicating that not every section 1981 claim "calls for
submission of this extraordinary remedy to the jury”), cert. denied, 488 U.S. 996 (1988). The optional
language is derived from Smith v. Wade. See also Jackson v. Pool Mortgage Co., 868 F.2d 1178,
1181 (10th Cir. 1989) (punitive damages recoverable only if discrimination was "maicious, willful, and
[Sc] in gross disregard of [plaintiff's| rights’); Stephens, 848 F.2d at 489-90 (requiring malice, evil
intent, or cdlous indifference); Beauford v. Ssters of Mercy-Province, Inc., 816 F.2d 1104, 1108-
09 (6th Cir.) (requiring mdice, evil intent, or callous, reckless or egregious disregard of plaintiff's rights),
cert. denied, 484 U.S. 913 (1987).

3. Usethislanguage if there are multiple defendants.
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Committee Comments

Punitive damages are recoverable in section 1981 actions. Patterson v. McLean Credit
Union, 491 U.S. 164, 182 n.4 (1989); Wilmington v. J.I. Case Co., 793 F.2d 909, 921-22 (8th Cir.
1986). Seeinfra Modd Ingruction 4.53, for additional comments on punitive damages and factors
that may be considered. The Committee is considering whether this instruction should be revised in
light of State Farm Mutual Auto Ins. Co. v. Campbell, 538 U.S. 408, 123 S. Ct. 1513 (2003), and
BMW of North America, Inc. v. Gore, 517 U.S. 559, 116 S. Ct. 1589 (1996).

DRAFT 6/2/04 29 5245.22C



Employment Cases—Element-and-Damagetnstructions

5255.23 42U.S.C. §1981 - RACE DISCRIMINATION - VERDICT FORM
VERDICT

Note: Complete this form by writing in the names required by your verdict.
2

On the [race discrimination] * dlaim of plaintiff [John Dog], as submitted in Instruction

wefind in favor of

(Plantiff Jane Doe) or (Defendant XYZ, Inc.)

Note: Complete the following paragraphs only if the above finding isin favor of plaintiff. If the
abovefinding isin favor of defendant, have your foreperson sign and date thisform

because you have completed your ddliberation on this clam.

We find plaintiff's damages as defined in Ingtruction 3to be:

$ (stating the amount or, if none, write the word "none")* (stating
the amount, or if you find that plaintiff's damages have no monetary vaue, set
forth anomina amount such as $1.00).°

We assess punitive damages againgt defendant (name), as submitted in Ingtruction S as

follows
(stating the amount or, if none, write the word "none”).

Foreperson
Dated:
Noteson Use
1. The bracketed language should be included when the plaintiff submits multiple daimsto the
jury.

2. The number or title of the "essentid dements' ingtruction should be inserted here.
3. The number or title of the "actua damages' instruction should be inserted here.
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4. Usethisphraseif the jury has not been ingtructed on nomina damages.
5. Include this paragraph if the jury isingdructed on nominad damages.
6. The number or title of the "punitive damages' ingtruction should be inserted here.
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5:36-5.25 DISCRIMINATION BY PUBLIC EMPLOYERS UNDER 42 U.S.C. § 1983

Introductory Comment

Discrimination claims againgt public employers are often brought under 42 U.S.C. § 1983 as
well asTitleVIl. E.g., Tyler v. Hot Springs Sch. Dist. No. 6, 827 F.2d 1227 (8th Cir. 1987);
Hervey v. City of Little Rock, 787 F.2d 1223 (8th Cir. 1986). Section 1983 historically included
three components which Title VII did not contain: (1) the right to ajury trid; (2) the availability of
generd damages for humiliation, loss of reputation, and the like; and (3) the availability of punitive
damages againg individua defendants. Although the Civil Rights Act of 1991 has eiminated these
differences, § 1983 clamswill remain distinctive in two respects. (1) 8 1983 does not require
exhaustion of the EEOC adminigtrative process; and (2) 8 1983 does not place a cap on compensatory
and punitive damages. The theory of ligbility in a8 1983 discrimination claim is that discrimination on
the basis of race, gender, or rdligion congtitutes a deprivation of equa protection and, thus, violates the
Fourteenth Amendment. The Committee expresses no position on the issue of whether discrimination
on the basis of age or disability is within the purview of § 1983.

The following ingtructions are designed for use in dl discrimination cases brought pursuant to 42
U.S.C. §1983. Intheinterests of smplicity and uniformity, the modd ingtruction on the issue of liability
utilizes a motivating-factor/same-decison format for dl cases. See Introductory Note to Section 5.
Neverthdess, if thetrid court believesit is appropriate to distinguish between a mixed motive case and
apretext case, Mode Instruction 5.91, infra, contains a sample pretext ingruction. Moreover, if the
trid court isinclined to adhere to a pretext/mixed motive distinction but cannot determine how to
categorize a particular case, Modd Ingtruction 5.92, infra, contains a set of specia interrogatories
designed to dicit acomplete set of findings for pod-tria andyss.
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5315.26 42U.S.C. 81983 - ESSENTIAL ELEMENTS
(Mixed Motive Case)*

Y our verdict must be for plaintiff [and against defendant * [on plaintiff's (sex)?
discrimination daim? if both of the following elements have been proved by the [(greater weight) or
(preponderance)]* of the evidence:

First, defendant [discharged]® plaintiff; and

Second, plaintiff's (sex) [was a motivating factor]® [played a part]” in defendant's decision[; and

Third, defendant was acting under color of state law].”®

However, your verdict must be for defendant if any of the above elements has not been proved
by the [(greater weight) or (preponderance)] of the evidence, or if it has been proved by the [(greater
weight) or (preponderance)] of the evidence that defendant would have [discharged] plaintiff regardless
of [higher] (sex). [Youmay find that plaintiff's (sex) [was amativating factor] [play apart] in
defendant's (decision)® if it has been proved by the [(greater weight) (preponderance)] of the evidence
that defendant's stated reason(s) for its (decision) [(is) (are)] netthe-truereason(sy, butf(is{arelf-a

pretext to hide (sex) discrimination.] *°

Noteson Use
1. Usethis phraseif there are multiple defendants.

2. Thisingruction is designed for usein agender discriminaion case. 1t must be modified if the
plantiff is daming discrimination on the basis of race, religion, or other unlawful besis.

3. The bracketed language should be inserted when the plaintiff submits more than one clam to
thejury.

4. Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

5. Thisingruction isdesigned for usein adischarge case. Ina“falureto hire" "falureto
promote,” or "demotion” case, the ingtruction must be modified. Where the plaintiff resgned but claims
a"condructive discharge" thisingruction should be modified. See infra Modd Instruction 5.93.

6. The Committee believes that the phrase "motivating factor" should be defined. Seeinfra
Modéd Instruction 5.96.
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7. See Modd Indruction 5.96, which defines “ mativating factor” in terms of whether the
characterigtic “played apart or arole’ in the defendant’ s decision. The phrase “motivating factor” need
not be defined if the definition itsaf is used in the dement instruction.

78. Usethislanguage if the issue of whether the defendant was acting under color of State law,
aprerequisiteto aclam under 42 U.S.C. § 1983. Typicdly, this dement will be conceded by the
defendant. If 0, it need not be included in this ingruction.

9. Consgent with the various essentid dements indructionsin this section, thisingruction
makes references to the defendant's "decison.” It may be modified if another term--such as "actions’
or "conduct”--would be more appropriate.

10. This sentence may be added, if appropriate. See Modd Ingtruction 5.95 and Moore v.
Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001), which states “[w]e do not
express any view as to whether it ever would be reversible error for atria court to fail to give a pretext
ingruction, though we tend to doulbt it.”

Committee Comments
* For apretext case, the format of Modd Ingtruction 5.91, infra, is recommended.

To prevail on asection 1983 discrimination claim, the plaintiff must prove intentiond
discrimination. Washington v. Davis, 426 U.S. 229, 240 (1976). Thisintent to discriminate must be
acausd factor in the defendant's employment decision. Tyler v. Hot Springs School Dist. No. 6, 827
F.2d 1227, 1230-31 (8th Cir. 1987). Consstent with its approach in age discrimination and race
discrimination cases, the Committee recommends the use of a motivating-factor/same-decision
ingtruction in 8 1983 cases. See infra Introductory Note to Section 5; Committee Comments, Model
Instructions 5.11, 5.21, infra; see generally Mt. Healthy City School Dist. v. Doyle, 429 U.S. 274,
282-87 (1977).
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5325.27A 42U.SC. 8§1983- ACTUAL DAMAGES

If you find in favor of plaintiff under Instruction | then you must award plaintiff such sum
asyou find by the [(greater weight) or (preponderance)]? of the evidence will fairly and justly
compensate plaintiff for any actud damages you find plaintiff sustained as a direct result of defendant's
conduct as submitted in Ingtruction .* Actua damages include any wages or fringe benefits you
find plaintiff would have earned in [higher] employment with defendant if [he/she] had not been
discharged on [fill in date of discharge], through the date of your verdict, minus the amount of earnings
and benefits from other employment received by plaintiff during that time* Actud damages dso may
include [list damages supported by the evidence] .

[You are dso indructed that plaintiff has a duty under the law to "mitigate’ his damages--that is,
to exercise reasonable diligence under the circumstances to minimize his damages. Therefore, if you
find by the [(greater weight) or (preponderance)] of the evidence that plaintiff failed to seek out or take
advantage of an opportunity that was reasonably available to him, you must reduce his damages by the
amount he reasonably could have avoided if he had sought out or taken advantage of such an
opportunity.]® [Remember, throughout your ddliberations, you must not engage in any speculaion,
guess, or conjecture and you must not award any damages by way of punishment or through
sympethy.]’

Noteson Use
1. Insat the number or title of the "essentid dements' ingtruction here,
2. Select the bracketed language which corresponds to the burden-of-proof instruction given.

3. When certain benefits, such as employer-subsidized hedth insurance benefits, are
recoverable under the evidence, this ingtruction may be modified to explain to the jury the manner in
which recovery for those benefitsisto be caculated. Clamsfor lost benefits often present difficult
issues as to the proper measure of recovery. See Tolan v. Levi Strauss & Co., 867 F.2d 467, 470
(8th Cir. 1989) (discussing different approaches). Some courts deny recovery for lost benefits unless
the employee purchases subgtitute coverage, in which case the measure of damages is the employee's
out-of-pocket expenses. Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981);
Pearcev. Carrier Corp., 966 F.2d 958 (5th Cir. 1992). Other courts permit the recovery of the
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amount the employer would have paid as premiums on the employee's behdf. Farissv. Lynchburg
Foundry, 769 F.2d 958, 964-65 (4th Cir. 1985). The Committee expresses no view as to which
gpproach is proper. Thisingruction dso may be modified to exclude certain items which were
mentioned during trial but are not recoverable because of an insufficiency of evidence or as amatter of
law.

4. This sentence should be used to guide the jury in calculaing the plaintiff's economic
damages. In section 1983 cases, however, a prevailing plaintiff may recover actua damages for
emotiona distress and other persond injuries. See Carey v. Piphus, 435 U.S. 247 (1978).

5. In section 1983 cases, a prevailing plaintiff may recover damages for menta anguish and
other persond injuries. The specific dements of damages that may be set forth in thisingruction are
similar to those found in the Civil Rights Act of 1991. See 42 U.S.C. § 1981a(b)(3). Seeinfra Model
Instructions 5.02 n.8, and 4.51.

6. This paragraph is designed to submit the issue of "mitigation of damages' in appropriate
cases. See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

7. This paragraph may be given at thetria court's discretion.
Committee Comments

Thisingruction is designed to submit the standard back pay formula of lost wages and benefits
reduced by interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806,
808 (8th Cir. 1982). Moreover, because § 1983 damages are not limited to back pay, the instruction
aso permits the recovery of general damages for pain, suffering, humiliation, and the like.

In some cases, adiscrimination plaintiff may be eigible for front pay. Because front pay is
essentidly an equitable remedy “in lieu of” reinstatement, front pay is an issue for the court, not the jury.
Excel Corp. v. Bosley, 165 F.3d 635 (8™ Cir. 1999). See MacDissi v. Valmont Indus., 856 F.2d
1054, 1060 (8" Cir. 1988); Newhouse v. McCormick & Co., 110 F.3d 635, 641 (8" Cir. 1997)
(front pay is an issue for the court, not the jury, in ADEA cases). If thetrid court submits the issue of
front pay to the jury, the jury’s determination may be binding. See Doyne v. Union Electric Co., 953
F.2d 447, 451 (8" Cir. 1992) (ADEA case).

Thisingtruction may be modified to articulate the types of interim earnings which should be
offset againg the plaintiff's back pay. For example, severance pay and wages from other employment
ordinarily are offset against aback pay award. See Krause v. Dresser Indus., 910 F.2d 674, 680
(20th Cir. 1990); Cornetta v. United States, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Farissv.
Lynchburg Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Socia
Security benefits or pension benefits ordinarily are not offset against aback pay awvard. See Doyne v.
Union Elec. Co., 953 F.2d 447, 451 (8th Cir. 1992) (holding that pension benefits are a " collatera
source benefit"); Dreyer v. Arco Chem. Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986) (Social Security
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and pension benefits not deductible); Protos v. Volkswagen of America, Inc., 797 F.2d 129, 138-39
(3d Cir. 1986) (unemployment benefits not deductible); Rasimas v. Michigan Dep’t of Mental
Health, 714 F.2d 614, 626 (6th Cir. 1983) (same). But cf. Blumv. Witco Chem. Corp., 829 F.2d
367, 374 (3d Cir. 1987) (pension benefits received as aresult of subsequent employment considered in
offsetting damages award); Toledo v. Nobel-Sysco, Inc., 892 F.2d 1481, 1493 (10th Cir. 1989)
(deductibility of unemployment compensation iswithin trid court's discretion); Horn v. Duke Homes,
755 F.2d 599, 607 n.12 (7th Cir. 1985) (same); EEOC v. Enterprise Assn Steanfitters Local No.
638, 542 F.2d 579, 592 (2d Cir. 1976) (same).

Thisingruction is designed to encompass a Situation where the defendant asserts some
independent post-discharge reason--such as a plant closing or sweeping reduction in force--why the
plaintiff would have been terminated in any event beforetrid. See, e.g., Cleverly v. Western Elec.
Co., 450 F. Supp. 507 (W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Nevertheless, thetrid
court may give a separate ingruction which submits this issue in more direct terms.
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5335.27B 42 U.S.C. §1983- NOMINAL DAMAGES

If you find in favor of plaintiff under Ingruction ! but you do not find that plaintiff's
damages have re-monetary vaue, then you must return a verdict for plaintiff in the nomina amount of

One Dollar ($1.00).2

Noteson Use
1. Insat the number or title of the "essentid dements’ ingtruction here,

2. One Dollar ($1.00) arguably is the required amount in cases in which nomina damages are
appropriate. Nominal damages are appropriate when the jury is unable to place a monetary value on
the harm that the plaintiff suffered from the vidlation of hisrights. Cf. Cowans v. Wyrick, 862 F.2d
697 (8th Cir. 1988) (in prisoner civil rights action, nomina damages are gppropriate where the jury
cannot place a monetary vaue on the harm suffered by plaintiff); Haley v. Wyrick, 740 F.2d 12 (8th
Cir. 1984).

Committee Comments

Most employment discrimination casesinvolve lost wages and benefits. Neverthdless, a
nomina damage ingruction should be given in appropriate cases, such as where a plaintiff claming a
discriminatory harassment did not sustain any loss of earnings. Goodwin v. Circuit Court of . Louis
County, 729 F.2d 541, 542-43, 548 (8th Cir. 1984).

An award of nomina damages can support a punitive damage awvard. See Goodwin, 729 F.2d
at 548.

If nomina damages are submitted, the verdict form must contain aline where the jury can make
thet finding.
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5345.27C 42U.SC. 81983 - PUNITIVE DAMAGES

In addition to actua damages, the law permits the jury under certain circumstances to award
the injured person punitive damages in order to punish the defendant* for some extraordinary
misconduct and to serve as an example or warning to others not to engage in such conduct.

If you find in favor of plaintiff and againgt defendant (name), [and if you find by the [(greeter
weight) or (preponderance)]? of the evidence that plaintiff's firing was motivated by evil motive or intent,
or that defendant was cdloudy indifferent to plaintiff's rights],2 then in addition to any damages to which
you find plaintiff entitled, you may, but are not required to, award plaintiff an additional amount as
punitive damages if you find it is appropriate to punish the defendant or to deter defendant and others
from like conduct in the future. Whether to award plaintiff punitive damages, and the amount of those
damages are within your discretion.

['Y ou may assess punitive damages againgt any or al defendants or you may refuse to impose
punitive damages. If punitive damages are assessed againgt more than one defendant, the amounts
assessed such defendants may be the same or they may be different.]

Noteson Use

1. Public entities, such as cities, cannot be sued for punitive damages under section 1983. City
of Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981). Consequently, the target of a punitive
damage dlam must be an individua defendant, sued in hisindividud capacity.

2. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.
3. Seeinfra Modd Ingtruction 5.24 n.2.

4. The bracketed language is available for use if punitive damage clams are submitted against
more than one defendant.

Committee Comments

Punitive damages are recoverable under 42 U.S.C. 8 1983. Smith v. Wade, 461 U.S. 30
(1983). The Committee is congdering whether thisingruction should berevised in light of Sate Farm
Mutual Auto Ins. Co. v. Campbell, 538 U.S. 408, 123 S. Ct. 1513 (2003), and BMW of North
America, Inc. v. Gore, 517 U.S. 559, 116 S. Ct. 1589 (1996).
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5355.28 42 U.S.C. §1983 - VERDICT FORM
VERDICT

Note: Complete this form by writing in the names required by your verdict.

On the[(sex)* discrimination]? dlaim of plaintiff [John Doe], as submitted in Ingtruction 3,

wefind in favor of

(Plantiff John Doe) or (Defendant Sam Smith)

Note: Complete the following paragraphs only if the above finding isin favor of plaintiff. If the
abovefinding isin favor of defendant, have your foreperson sign and date thisform
because you have completed your ddliberation on this clam.

Wefind plaintiff's (name) damages as defined in Ingruction 410 be:

$ (dating the amount or, if none, write the word "none’)® (dating
the amount, or if you find that plaintiff's damages have no monetary value, set
forth anomina amount such as $1.00).°

We assess punitive damages againgt defendant (name), as submitted in Instruction ,/ as

folows
$ (stating the amount or, if none, write the word "none”).
Foreperson
Dated:
Notes on Use

1. Thisverdict form is desgned for usein agender discrimination dam. 1t must be modified if
the plaintiff is daming a different form of discrimination.

2. The bracketed language should be included when the plaintiff submits multiple daimsto the
jury.
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3. The number or title of the "essentid dements’ instruction should be inserted here.
4. The number or title of the "actual damages’ ingtruction should be inserted here.
5. Usethis phraseif the jury has not been instructed on nomina damages.
6. Include this paragraph if the jury isingtructed on nomina damages.
7. The number or title of the "punitive damages' ingtruction should be inserted here.
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5.30 EQUAL PAY ACT

Introductory Comment

The Equa Pay Act, 29 U.S.C. § 206(d), with certain exceptions, prohibits employers from
discriminating againgt employees on the basis of sex with respect to wages paid for equa work
performed under smilar working conditions. The Equal Pay Act, which is part of the Fair Labor
Standards Act, 29 U.S.C. 88 201-219, provides:

No employer having employees subject to [the minimum wage provisions of the Fair Labor
Standards Act] shdl discriminate, within any establishment in which such employees are
employed, between employees on the basis of sex by paying wages to employeesin such
establishment at arate less than the rate a which he pays wages to employees of the opposite
sex in such establishment for equa work on jobs the performance of which requires equa skill,
effort, and responsbility, and which are performed under smilar working conditions, except
where such payment is made pursuant to (i) a seniority system; (ii) a merit system; (iii) a system
which measures earnings by quantity or quality of production; or (iv) adifferentid based on any
other factor other thansex . . . .

29 U.S.C. § 206(d)(1).

The following ingtructions are designed for use in cases brought pursuant to the Equa Pay Act.
It isimportant to note that a plaintiff may bring afederd clam for wage discrimination on the bas's of
sex under either the Equal Pay Act or Title VII of the Civil Rights Act of 1964 (as amended), 42
U.S.C. 8 2000e et seg. See Smmons v. New Pub. Sch. Dist. No. 8, 251 F.3d 1210, 1215 (8th Cir.
2001); Delight, 973 F.2d & 669. To the extent a plaintiff is claiming wage discrimination under Title
VI, these ingtructions should not be used.
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531 EQUAL PAY ACT —ESSENTIAL ELEMENTS

Your verdict must be for plaintiff [and against defendant ] [on plaintiff’s Equal Pay
Act daim]? if dl of the following elements have been proved by the [(greater weight) or
(preponderance)]® of the evidence:

First, defendant employed plaintiff and one or more members of the opposite sex in positions
requiring substantialy equal skill, effort, and responsibility (as defined in Ingtructions__ - );*and

Second, plaintiff and one or more members of the opposite sex performed their positions under
similar working conditions (as defined in Ingtruction __ );°and

Third, plaintiff was paid alower wage than [the]® member[s]® of the opposite sex who [(was)
(were)]® performing substantialy equal work under similar working conditions.

If any of the above elements has not been proved by the [(greater weight) or (preponderance)]®
of the evidence, or if it has been proved by the [(greater weight) or (preponderance)] of the evidence
that the difference in pay was based on (describe affirmative defense(s) raised by the evidence), your
verdict must be for defendant and you need not proceed further in considering this clam.

Noteson Use
1. Usethisphraseif there are multiple defendants.
2. Usethis phraseif there are multiple dlams.
3. Sdect the language that corresponds to the burden-of-proof instruction.

4. Insert the numbers of the Ingructions defining “ substantidly equd,” “kill,” “effort,” and
“responghility.”

5. Insert the number of the Ingruction defining “similar working conditions.”

6. Sdect the proper sngular or plurd form.

Committee Comments

To establish aviolation under the Act, aplaintiff must prove that the defendant paid different
wages to employees of different sexes for “equa work on jobs the performance of which requires equa
kill, effort and respongbility, and which are performed under smilar working conditions” EEOC v.
Delight Wholesale Co., 973 F.2d 664, 669 (8th Cir. 1992) (quoting Corning Glass Works v.
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Brennan, 417 U.S. 188, 195 (1974); see Hunt v. Nebraska Pub. Power Dist., 282 F.3d 1021,
1029 (8th Cir. 2002) (holding plaintiff must prove that (1) he or she was paid less than one or more
members of the opposite sex employed in the same establishment, (2) for equal work on jobs requiring
equd skill, effort, and responghility, (3) which were performed under smilar working conditions).

Once plaintiff has met his or her burden, the employer may avoid liability only by proving that
the digparity in pay was based on a bona fide seniority system, a merit system, asystem which
measures earnings by quantity or quality of production, any other factor other than sex. See Hutchins
v. Int’| Bhd. of Teamsters, 177 F.3d 1076, 1081 (8th Cir. 1999).
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532 EQUAL PAY ACT —DEFINITION: “SUBSTANTIALLY EQUAL”

“Subgtantidly equal” does not mean identica. In consdering whether two jobs are substantialy
equd, you should compare the skill, effort, and responsibility required in performing the jobs. You
should consider the actua job requirements, as opposed to job classifications, job descriptions, or job
titles. In addition, you should consider the jobs overdl, as opposed to individua segments of the jobs.
Y ou may disregard any minor or insubgtantia differencesin the skill, effort, and responsibility required
to perform the jobs.

Committee Comments

Determining whether two jobs are substantialy equa requires “ practica judgment on the basis
of al the facts and circumstances of a particular case.” Buettner v. Arch Coal Sales Co., Inc., 216
F.3d 707, 719 (8th Cir. 2000). A plaintiff isnot required to show that the jobs areidentical. See
Ridgway v. United Hospitals-Miller Division, 563 F.2d 923, 926 (8th Cir. 1977); Orahood v.
Board of Trustees of the Univ. of Arkansas, 645 F.2d 651, 654 (8th Cir. 1981). Comparability,
however, is not enough. See Christopher v. lowa, 559 F.2d 1135, 1138 (8th Cir. 1977). Theinquiry
centers around “whether the performance of the jobs requires substantialy equd skill, effort and
respongbility under smilar working conditions.” Orahood, 645 F.2d at 654. Thismay involve a
comparison of the seniority and background experience of the employees performing the jobs, see
Buettner, 216 F.3d at 719, and a comparison of the predecessor and successor employees to the jobs
(both immediate and non-immediate), see Broadus v. O.K. Indus., 226 F.3d 937, 942 (8th Cir.
2000). Theactua job requirements and performance, as opposed to the job classfications or titles, are
to be considered. See Hunt v. Nebraska Pub. Power Dist., 282 F.3d 1021, 1029 (8th Cir. 2002)
(cting Orahood, 645 F.2d at 654). Moreover, the overdl jobs, and not merely the individual segments
of the jobs, are to be considered. See Broadus, 226 F.3d at 942. Two jobs requiring an insubstantial
or minor difference in the degree or amount of skill, or effort, or responsbility may be “subgtantialy
equd.” SeeHunt, 282 F.3d at 1030.
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533 EQUAL PAY ACT —DEFINITION: “SKILL”

“Skill” refersto factors such asthe level of experience, training, education, and ability necessary

to meet the performance requirements of ajob.

Committee Comments

Skill includes factors such as experience, training, education, and ability. See Buettner v. Arch
Coal Sales Co., Inc., 216 F.3d 707, 719 (8th Cir. 2000). “The crucia question under the Equal Pay
Act is not whether one sex possesses additiona training or skills, but whether the nature of the duties
actudly performed require or utilize those additiond skills” Peltier v. City of Fargo, 533 F.2d 374,
377 (8th Cir. 1976) (citing 29 C.F.R. § 800.125, .126).
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534 EQUAL PAY ACT —DEFINITION: “EFFORT”

“Effort” refersto factors such as the amount of menta or physica exertion needed for
performing ajob. In determining the “effort” required by ajob, you should consider duties or other job
factors that cause mental or physica fatigue or stress, as well as duties or other job factorsthat dleviate
menta or physicd fatigue or stress. Two jobs involving most of the same duties do not require equa

effort if one requires additiona tasks that consume a significant amount of extratime or extra exertion.

Committee Comments

Effort means the physica or mental exertion required to perform ajob. See Buettner v. Arch
Coal Sales Co., Inc., 216 F.3d 707, 719 (8th Cir. 2000). Two jobsinvolving most of the same duties
do not require equa effort if one requires additiona tasks that consume a significant amount of extra
time or extraexertion. See Peltier v. City of Fargo, 533 F.2d374, 378-79 (8th Cir. 1976). “Extra’
duties requiring only a minimal amount of time and which are necessary to the actud duties of the job
will not judtify awage differentid. Seeid. at 378-9.
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5.35 EQUAL PAY ACT —DEFINITION: “RESPONSIBILITY”

“Responghility” refers to the degree of accountability required to perform ajob, with emphass
on the importance of the job duties, supervisory responsibilities, volume of work, and the degree of
authority delegated to the employee.

Committee Comments

Respongbility refers to the degree of accountability required in performing ajob. See Buettner
v. Arch Coal Sales Co., Inc., 216 F.3d 707, 719 (8th Cir. 2000). Actua job requirements and
performance, as opposed to job classfications or titles, are to be considered. See Hunt v. Nebraska
Pub. Power Dist., 282 F.3d 1021, 1029 (8th Cir. 2002) (citing Orahood v. Board of Trustees of
the Univ. of Arkansas, 645 F.2d 651, 654 (8th Cir. 1981)). An emphasisis placed onthe
importance of the job obligation. See Usery v. Richman, 558 F.2d 1318, 1321 (8th Cir. 1977). Two
jobslikely are not subgtantidly equa if one involves responghbility for more subordinate employees or a
higher volume of work. See Euerle-Wehle v. United Parcel Service, 181 F.3d 898, 901 (8th Cir.
1999) (manager responsible for more subordinate employees); Christopher v. lowa, 559 F.2d 1135,
1138-39 (8th Cir. 1977) (more volume of work involved in campus-wide delivery position compared
to departmentd ddivery postion). Employees with full-time supervisory duties justifigbly can receive
more compensation than employees with part-time supervisory duties. See Krenik v. County of Le
Sueur, 47 F.3d 953, 961 (8th Cir. 1995). Two jobs requiring insubstantial or minor differencesin
supervisory responsibility may gtill be consdered “subgantidly equad.” See Hunt, 282 F.3d at 1030.
“[W]hether a difference in supervisory responshility isinsubstantia and minor, or justifies a pay
disparity, requires afactua inquiry into the circumstances of the particular case” 1d. (ating Buettner,
216 F.3d at 719).
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5.36 EQUAL PAY ACT —DEFINITION: “WORKING CONDITIONS’

The “working conditions’ of ajob include (1) the surroundings of the job, meaning the nature
and character of the environment in which the work is performed and the eements to which an
employee may be exposed, and (2) the hazards or physical dangers of the job, meaning the hazards or
dangers regularly encountered, the frequency of those hazards or dangers, and the severity of any injury
those hazards or dangers might cause. “Working conditions’ do not have to be equa or identica to be
amilar.

Committee Comments

“Working conditions’ is comprised of two subfactors. surroundings and hazards. See Corning
Glass Works v. Brennan, 417 U.S. 188, 202 (1974). “Surroundings’ takes into account the elements
regularly encountered by the workers, such astoxic chemicasor fumes. Seeid. “Hazards’ refersto
the physica hazards regularly encountered by the workers, their frequency, and the severity of the
potentid injuriesthat could be caused. Seeid.
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5.37 EQUAL PAY ACT —AFFIRMATIVE DEFENSES!

Even if you find dl of the dements st forth in Indruction 2 have been proven by the
[(greater weight) or (preponderance)]® of the evidence, you must find in favor of defendant if you find
by the [(greater weight) or (preponderance)]® of the evidence the difference in pay was based on:

(@) abonafide seniority system;

2 amerit sysem;

3 asystem that measures earnings by quantity or qudity of production; or

(4)  [any factor other than sex].*

Notes on Use

1. Thisingruction should be used when the defendant is submitting an affirmative defense. It
should be tailored to include only those affirmative defenses asserted.

2. Insert the number of the Ingtruction setting forth the essentia dementsfor the plaintiff’s
dam.

3. Sdlect the language that corresponds to the burden-of-proof instruction.

4. Insert language that describes the factor other than sex upon which the defendant relies
(e.g., “job performance,” “education,” or “experience’).

Committee Comments

The Equa Pay Act specificdly providesthat a defendant is not liable under the Act when a
disparity in pay between maes and femaesis based on (1) a seniority system; (2) amerit system; (3) a
system which measures earnings by quantity or quaity of production; or (4) adifferentiad based on any
factor other than sex. See 29 U.S.C. § 206(d)(1).

Seniority system. “A bonafide seniority system is a vaid defense to the gpplication of different
standards of compensation.” Wood v. Southwestern Bell, 637 F.2d 1188, 1193 (8th Cir. 1981)
(Title VII case). It isproper to give ajury indruction defining a vaid seniority sysem as smply a“bona
fide seniority system,” as opposed to defining the specific seniority system involved. See Bjerke v.
Nash Finch Co., No. Civ. A3-98-134, 2000 WL 33146937, a *3 (D. N.D. Dec. 4, 2000).

Merit system. If aplantiff’'s sdary ismargindly different from comparable employees and
legitimate factors are used to base sdary differentids after evauations, there is no violation of the Equa
Pay Act. See Brousard-Norcrossv. Augustana College Ass'n, 935 F.2d 974, 979 (8th Cir. 1991).

DRAFT 6/2/04 50 5.37



Employment Cases—Element-and-Damagetnstructions

System which measures earnings by quantity or quality of production. “Thereisno
discrimination if two employees receive the same pay rate, but one receives more total compensation
because he or she produces more.” Bence v. Detroit Health Corp., 712 F.2d 1024, 1029 (6th Cir.
1983). Similarly, an employee who generates more profits for the employer can be paid more than an
employee of the opposite sex. See, e.g., Hodgson v. Robert Hall Clothes, Inc., 473 F.2d 589, 597
(3rd Cir. 1973) (employer demonstrated salespersons in men’s clothing department generated more
profits than those in women'’ s clothing department).

Factor other than sex. The Equa Pay Act’s broad exemption for employers who pay
different wages to different sexes based upon any “factor other than sex” indicates that the Act is
intended to address the same kind of “purposeful gender discrimination” prohibited by the Congtitution.
See Varner v. Illinois State Univ., 226 F.3d 927, 934 (7th Cir. 2000). The broad exemption allows
an employer to provide aneutral explanation for adisparity in pay. Seeid.

A difference in the job performance between a mae and fema e employee in the same position
can be a“factor other than sex” sufficient to judtify adisparity in pay. See EEOC v. Cherry-Burréll
Corp., 35 F.3d 356, 362 (8th Cir. 1994) (“[P]erforming ‘similar’ duties does not bring about an
inference that al Buyersdid ‘identica’ work or even that objectively measured, they performed the
Buyer'sroleequaly.”). Education or experience may be factors sufficient to justify a disparity in pay.
See Hutchinsv. Int’| Bhd. of Teamsters, 177 F.3d 1076, 1081 (8th Cir. 1999); Clymorev. Far-
Mar-Co., Inc., 709 F.2d 499, 503 (8th Cir. 1983); Srecker v. Grand Forks County Social Service
Board, 640 F.2d 96, 100 (8th Cir. 1980). An employer’s sdary retention policy, maintaining a skilled
employee’ s sdary upon temporary change of postion, may be afactor “other than sex” that justifiesa
sday differentid. Taylor v. White, 321 F.3d 710, 720 (8" Cir. 2003). Reliance on prior salary may
be afactor “other than sex” under appropriate circumstances. 1d.

Payment of different wages because an employee of one sex is more likely to enter into
“management training programs,” however, is not avaid judtification, where such programs gppear to
be available to only one sex. See Hodgson v. Security National Bank of Soux City, 460 F.2d 57,
61 (8th Cir. 1972). Unequa wages due to aleged employee “flexibility” necesstates an inquiry into the
frequency and the manner in which the additiond flexibility is actualy utilized. See Peltier v. City of
Fargo, 533 F.2d 374, 377 (8th Cir. 1976).

If an employer has alegitimate fiscd reason, such as letting an employee work overtime insteed
of cdling in anew employee to complete the additionad duties, awage differentia to compensate for the
ovetimeworked isjudtifiable. See Fyfe v. Fort Wayne, 241 F.3d 597, 600-01 (7th Cir. 2001).
Additiondly, paying an employee morein order to avoid harming the public, such as paying an
employee overtime for spraying a greenhouse with harmful pesticides after hoursinstead of during
norma working hours, isdlowable. Seeid.
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5.38A EQUAL PAY ACT —ACTUAL DAMAGES

If you find the elements set forth in Ingruction _ * have been proven by the [(greater weight)
or (preponderance)]? of the evidence, [and none of the affirmative defenses listed in Ingtruction 3
have been proven by the [(greater weight) or (preponderance)]? of the evidence,]* you must award
plaintiff such sum asyou find by the [(greater weight) or (preponderance)]? of the evidence will
compensate plaintiff for the difference between what plaintiff was paid and what [the]® member[s]® of
the opposite sex [(was) (were)]® paid for performing substantialy equa work under similar working
conditions.

[In determining the proper amount, you must first determine the proper time period for an
award of damages.

If you find by the] (greater weight) or (preponderance)]? of the evidence that the conduct of
defendant was “willful,” you should consider wagesearnedfrom[ _ to_ ].° The conduct of
defendant was “willful” if you find by the [(greater weight) or (preponderance))? of the evidence that, in
paying plaintiff alower wage than one or more members of the opposite sex for substantialy equd
work under smilar working conditions, defendant either knew it was violating the Equa Pay Act or
acted with reckless disregard of the Equa Pay Act.

If you do not find by the [(greater weight) or (preponderance)]? of the evidence, that the

conduct of defendant was “willful,” you should consider wages earned from | to 1.7]
[In determining the proper amount, you should consider only wages earned from [ to
]_7,8

[Remember, throughout your deliberations, you must not engage in any speculation, guess, or
conjecture, and you must not award damages by way of punishment or through sympathy.]°

Noteson Use

1. Insert the number of the Ingtruction setting forth the essential eements for the plaintiff’'s
dam.

2. Select the language that corresponds to the burden-of-proof instruction.
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3. Insart the number of the Ingtruction setting forth the affirmative defenses,
4. Thislanguage should be used when the defendant is submitting an affirmative defense.
5. Sdect the proper singular or plurd form.

6. Insert the date on which the plaintiff’s cause of action accrued, or the date three years prior
to the date on which the plaintiff filed his or her complaint, whichever islater. Insert the dete the
ingructions are submitted to the jury asthe find date.

7. Insert the date on which the plaintiff’s cause of action accrued, or the date two years prior
to the date on which the plaintiff filed his or her complaint, whichever islater. Insert the date the
ingructions are submitted to the jury asthe find date.

8. Thislanguage should be used when the wilfulness of defendant’s conduct is not at issue or
the damages period istwo years or less.

9. This paragraph may be given at the triad court’s discretion.
Committee Comments

Employees who bring a successful Equa Pay Act clam are entitled to compensatory damages,
usually composed of back wages and liquidated damages. See Broadusv. O.K. Indus., 226 F.3d
937, 943 (8th Cir. 2000). Theterm “liquidated damages’ is“‘ something of amisnomer’ becauseit is
not asum certain amount determined in advance, rather it is‘ameans of compensating employees for
losses they might suffer by reason of not receiving their lawful wage at thetime it wasdue’” 1d.
(quoting Reich v. Southern New England Telecommunications, 121 F.3d 58, 70 n.4 (2d Cir.
1997)). Liquidated damages are awarded in an amount equa to the amount of back wages, see 29
U.S.C. 8§ 216(b), unless the court findsin its discretion that the employer acted “in good faith and had
reasonable grounds for believing that his act or omisson wasin violaion of the [FLSA].” 29U.SC. 8§
260. Where the court finds the employer acted in good faith, it may “award no liquidated damages or
award any amount thereof not to exceed the amount specified in [20 U.S.C. § 216].” Id. Thereisno
need to ingruct the jury on the issue of liquidated damages, as the amount is smply double the amount
awarded for unpaid wages. “The burden is on the employer to show that the violation wasin good
fath.” See Broadus, 226 F.3d at 944.

Back wages are normally limited to two years but may be extended to three years for awillful
violation. See 29 U.S.C. § 255(a); see also Redman v. U.S West Bus. Res., Inc., 153 F.3d 691,
695 (8th Cir. 1998) (“[A]ll clamsfor violations of the FLSA must be ‘ commenced within two years
after the cause of action accrued,” unless the violation was ‘willful.””) (quoting 29 U.S.C. § 255(3));
Clark v. Eagle Food Citrs., Inc., No. 95-3459, 105 F.3d 662, 1997 WL 6145, at *2 (8th Cir. Jan.
9, 1997) (“Equa Pay Act provides two-year limitations period from filing of complaint or three-year
limitations period if willful violation proven.”). The word “willful” generdly refersto conduct that is not
merdy negligent. See McLaughlin v. Richland Shoe Co., 486 U.S. 128, 133 (1988). Willfulnessis

DRAFT 6/2/04 53 5.38A



Employment Cases—Element-and-Damagetnstructions

edtablished if the employer either knew or showed reckless disregard for the matter of whether its
conduct was prohibited by the statute. 1d. The question of willfulnessis a question for the jury. See
Broadus, 226 F.3d at 944. Thejury’sdecison on “willfulness’ is distinct from the didtrict judge' s
decison to award liquidated damages. Seeid.

Title VII awards may subsume part or dl of Equa Pay Act dams. See EEOC v. Cherry-
Burrell Corp., 35 F.3d 356, 358 (8th Cir. 1994). “[A plaintiff] isentitled only to one compensatory
damage award if liability isfound on any or dl of the theoriesinvolved.” Id. (quoting Greenwood
Ranches, Inc. v. Skie Constr. Co., 629 F.2d 518, 521 (8th Cir. 1980)).
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5.38B EQUAL PAY ACT —NOMINAL DAMAGES

If you find that dl of the dements st forth in Instruction _* have been proven by the [(greater
weight) or (preponderance)]? of the evidence, [and that none of the affirmative defenseslisted in
Ingtruction 3 have been proven by the [(greater weight) or (preponderance)]? of the evidence]* but
you do not find thet plaintiff’s damages have re-monetary vaue, then you must return a verdict for
plaintiff in the nomina amount of One Dollar ($1.00).

Noteson Use

1. Insert the number of the Ingruction setting forth the essential eementsfor the plaintiff’'s
dam.

2. Select the language that corresponds to the burden-of-proof instruction.

3. Insart the number of the Ingtruction setting forth the affirmative defenses,

4. Thislanguage should be used when the defendant is submitting an affirmative defense.
Committee Comments

One Dallar ($1.00) arguably is the required amount in cases in which nomina damages are
appropriate. Nominal damages are appropriate when the jury is unable to place a monetary value on
the harm the plaintiff suffered from the violation of hisor her rights. See, e.g., Dean v. Civiletti, 670
F.2d 99, 101 (8th Cir. 1982).
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539 EQUAL PAY ACT - VERDICT FORM;

VERDICT!

Note: Complete the following paragraph by writing in the name required by your verdict.

On the [Equal Pay Act]? daim of plaintiff | ]? against defendant [ ],* wefind in favor of:

(Plaintiff Jane Doe) or (Defendant XY Z, Inc.)

Note: Answer the next question only if the above finding isin favor of plaintiff. If the
above finding isin favor of defendant, have your foreperson sgn and date the form
because you have completed your ddiberations on thisclam.

Wefind that plaintiff should be awarded damages in the amount of $

Foreperson

Dated:

Notes on Use

1. The court may in its discretion use either this Verdict form or the following Specid
Interrogatories to the Jury form.

2. This phrase should be used when the plaintiff submits multiple damsto the jury.
3. Insert the name of the plaintiff.
4. Insert the name of the defendant.

DRAFT 6/2/04 56

5.39



Employment Cases—Element-and-Damagetnstructions
5.40 HARASSMENT CASES

SEXUAEHARASSMENT-UNDER TITLE VII, 1981, 1983, ADA AND ADEA

— O HECVYHERIGHTSACT O 1964
—ASAMENBEB BY-THEECHVHERIGHTSACTOR1991

I ntroductory Comment

The foI lowi ng ingructions are des gned for use in secua—harassment cases tnderTFitte-vH-of-the
S . In Meritor Savings Bank v.
Vinson, 477 U.S. 57, 65 (1986) the Unlted Stat% Supreme Court held that sexual harassment is“a
form of sex discrimination prohlblted by TitleVII." M -
: i Harrisv. Forkllft S_/s Inc., 510 U.S. 17 (1993). See
also Burllngton Indus., Inc. v. EIIerth 524 U.S. 742 (1998) and Faragher v. City of Boca Raton,
524 U.S. 775 (1998); Tuggle v. Mangan, 348 F.3d 714 (8" Cir. 2003); Duncan v. General Motors
Corp., 300 F.3d 928 (8" Cir. 2002). Same-sex sexua harassment is aso actionable under Title VII. 5
fu’red—that—SeeOncalev Sundowner Offshore Servs,, Inc., 523 U.S. 75 (1998), anc-clarifiecHhe
> — SSij es5-see-Harassment on the basis of
race, color natlond origin, reI|Q|on aqeand disability |sa1|onable|f it involves a hogtile working
environment. Harassment on the basis of sex, race, color, nationd origin or religion is prohibited by
Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a)(1). See, e.q., Schmedding v.
Tnemec Co., Inc., 187 F.3d 862 (8" Cir. 1999) (Title VII). Harassment on the basis of ageis
prohibited by the Age Discrimination in Employment Act (ADEA), 29 U.S.C. 88 623(a)(1), 631(a).
See, e.q., Williamsv. City of Kansas City, MO, 223 F.3d 749 (8" Cir. 2000); Breeding v. Arthur
J. Gallagher and Co., 164 F.3d 1151 (8" Cir. 1999) (ADEA). Harassment cases can aso be
brought under 42 U.S.C. § 1981, Ross v. Kansas City Power & Light Co., 293 F.3d 1041 (8" Cir.
2002) (race and 1981); and under 42 U.S.C. § 1983, Moring v. Arkansas Dept. of Correction.,
243 F.3d 452 (8™ Cir. 2001 (sex and 1983). Harassment on the basis of disability under the
Americans with Disabilities Act (ADA) isactionable. Shaver v. Independent Save Co., 350 F.3d
716 (8" Cir. 2003).

According to guiddines promulgated by the Equa Employment Opportunity Commission
(EEOC), sexud harassment includes “[u]nwelcome sexud advances, requests for sexud favors, and
other verbal or physical conduct of a sexud nature” 29 C.F.R. § 1604.11(a). Two theories of sexua
harassment have been recognized by the courts--“quid pro quo” and * hogtile work environment”
harassment. Those casesin which the plaintiff clams that a tangible employment action resulted from a
refusal to submit to a supervisor's sexua demands are generally referred to as“quid pro quo” cases, as
distinguished from cases based on * bothersome attentions or sexud remarks that are sufficiently severe
or pervasive to create a hostile work environment.” See Burlington Indus., 524 U.S. at 751.
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Atthetght The Supreme Court has reeentty-stated that the “quid pro quo” and “ hostile work
environment” |abels are not tenger-controlling for purposes of establishing employer ligbility. However,
the terms--to the extent they illudtrate the distinction between cases involving athreat which is carried
out and offengve conduct in generd--are relevant when there is a threshold question whether a plaintiff
can prove discrimination in violation of Title VII. See Burlington Indus., 524 U.S.at _ , 118 S. Ct.
at 2265; accord Newton v. Cadwell Lab., 156 F.3d 880, 883 (8th Cir. 1998) (recognizing Supreme
Court's statement that “quid pro quo” and “hogtile work environment” |abels are no longer controlling
for purposes of establishing employer lighility).

In Faragher and Burlington Industries, the Supreme Court held that employers are
vicarioudy ligble for the discriminatory actions of their supervisory personnd. Faragher, 524 U.S. at
777-78; Burlington Indus., 524 U.S. at ___, 118 S. Ct. at 2261, accord Rorie v. United Parcel
Serv., Inc., 151 F.3d 757, 762 (8™ Cir. 1998) (citing Faragher and Burlington Industries). Itisnot
necessary that those at the highest executive levels receive actud notice before an employer isliable for
sextal harassment. To establish ligbility, however, the Supreme Court differentiated between casesin
which an employee suffers an adverse “tangible employment action” as a result of the supervisor's
sexdat-harassment and those cases in which an employee does not suffer a tangible employment action,
but suffers the intangible harm flowing from the indignity and humiliation of sexud harassment. See
Newton, 156 F.3d at 883 (recognizing distinction between cases in which sextal harassment resultsin
atangible employment action and cases in which no tangible employment action occurs).

When an employee suffers a tangible employment action resulting from a supervisor's sextal
harassment the employer's liability is established by proof of sextal harassment and the resulting
adverse tangible employment action taken by the supervisor. See Faragher, 524 U.S.at 118 S.
Ct. at 2292-93; Burlington Indus., 524 U.S.at  , 118 S. Ct. at 2270. See also Newton, 156
F.3d at 883. No affirmative defense, as described below, is available to the employer in those cases.
See Phillips v. Taco Bell Corp., 156 F.3d 884, 889 n.6 (8th Cir. 1998) (citing Faragher, 524 U.S.
__,118S. Ct. at 2293; Burlington Indus., 524 U.S.at ___, 118 S. Ct. at 2270).

In cases where no tangible employment action has been taken by the supervisor, the defending
employer may interpose an afirmative defense to defeat liability or damages. That affirmative defense
“comprises two necessary dements. () that the employer exercised reasonable care to prevent and
correct promptly any sexdety-illegd harassing behavior, and (b) that the plaintiff employee unreasonably
faled to take advantage of any preventive or corrective opportunities provided by the employer or to
avoid harm otherwise” Faragher, 524 U.S. at 807; Burlington Indus., 524 U.S.at _ , 118 S. Ct.
at 2270. Seealso Taco Bell, 156 F.3d at 887-88 (quoting Faragher and Burlington Industries);
Rorie, 151 F.3d at 762 (quoting same). This Title VII anadysis has generdly been applied in other
areas. See, e.q., Knutson v. Brownstein, 87 F.E.P.C., 1771, 2001 WL 1661929 (S.D.N.Y. Dec.
27, 2001) (ADEA harassment - affirmative defense))
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Whether an individud isa* supervisor” for purposes of analyzing-vicarious liability under
Faragher and Burlington Industries may be a contested issue. Compare Whitmore v. O'Connor
Management, Inc., 156 F.3d 796, 800 (8th Cir. 1998) (Iead person was “ demonstratively not a part
of [defendant's] management”) with id., 156 F.3d at 801 (J. Gibson, J., dissenting) (Iead person was
defendant's “agent” for purposes of reporting complaints and deposition testimony showed that lead
person had supervisory authority over plaintiff and dleged harasser).

Inlight of the new guidance from the Supreme Court, the Committee has drafted ingtructions
for useinthreetypesof cases: (1) those casesin which the plaintiff alegesthat he or she suffered a
tangible employment action resulting from arefusa to submit to a supervisor's sexua demands (Mode
Instruction 5.41, infra); (2) those casesin which the plaintiff did not suffer any tangible employment
action, but claims that he or she was subjected to sexta illegd harassment by a supervisor sufficiently
severe or pervasive to cregte a hostile working environment (Modd Instruction 5.42, infra); and (3)
those casesin which the plaintiff did not suffer any tangible employment action, but daimsthet he or she
was subjected to sexud illegd harassment by non-supervisors sufficiently severe or pervasive to creste
a hogtile working environment (Modd Ingruction 5.43, infra).
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5.41 SEXUALE-HARASSMENT
(By Supervisor With Tangible Employment Action)
Essential Elements

Y our verdict must be for plaintiff [and against defendant _ 1* on plaintiff's daim of sexud
harassment if dl of the following elements have been proved by the [(greater weight) (preponderance)]?
of the evidence:

First, plaintiff was subjected to (describe aleged conduct giving rise to plaintiff's cdaim)®; and

Second, such conduct was unwelcome?; and

Third, such conduct was based on plaintiff's [(sex) (gender)]®; and

Fourth, defendant (specify action(s) taken with respect to plaintiff)®; and

Fifth, plaintiff's[(rgjection of) (failure to submit to)]” such conduct [was a mativating factor]®
[played a part]® in the decision to (specify action(s) taken with respect to plaintiff).

If any of the above elements has not been proved by the [(greater weight) (preponderance)] of
the evidence, your verdict must be for the defendant and you need not proceed further in considering
thisdam.®° [You may find that plaintiff's [(rgection of) (failure to submit to)] such conduct [was a
moativating factor] [played a part] in defendant's (decision) ! if it has been proved by the [(greater
weight) (preponderance)] of the evidence that defendant's stated reason(s) for its (decision) [(is) (are)]
apretext to hide discrimination.]'

Noteson Use
1. Usethis phraseif there are multiple defendants.
2. Select the bracketed language that corresponds to the burden-of-proof instruction given.

3. The conduct or conditions forming the bass for the plaintiff's sexua harassment clam (eg.,
requests for sexua relations by his or her supervisor) should be described here. Excessive detall is
neither necessary nor desirable and may be interpreted by the appellate court as acomment on the
evidence. See Caviness v. Nucor-Yamato Seel Co., 105 F.3d 1216 (8th Cir. 1997). Itis
appropriate to focus the jury's atention on the essentid or ultimate facts which plaintiff contends
condtitutes the conditions which make the environment hostile. Open-ended words such as “etc.”
should be avoided. Commenting on the evidence, for example, by telling the jury that certain evidence
should be considered with caution, or suggesting the judge does believe or does not believe, or is
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skeptical about some evidence isinadvisable. A brief listing of the essentid facts or circumstances
which plaintiff must proveis not normaly deemed to be a comment on the evidence. Placing undue
emphasis on a particular theory of plaintiff's or defendant's case should also be avoided. See Tyler v.
Hot Springs Sch. Dist. No. 6, 827 F.2d 1227, 1231 (8th Cir. 1987).

4. If the court wants to define this term, the following should be consdered: “Conduct is
‘unwelcomeé'if the plaintiff did not solicit or invite the conduct and regarded the conduct as undesirable
or offendve” Thisddfinition istaken from Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir.
1986).

5. Because quid pro quo harassment usualy involves conduct that is clearly sexua in nature,
this ement ordinarily may be omitted from the ingtruction. If it is based on something else, this
sentence must be modified.

6. Insert the appropriate language depending on the nature of the case (e.g., “discharged,”
“faled to hire” “faled to promote” or “demoted’). Where the plaintiff resgned but clamsa
“condructive discharge,” this ingruction should be modified. See infra Modd Instruction 5.93.

7. Thisingruction is designed for usein sexud harassment cases where the plaintiff aleges that
he or she suffered a tangible employment action resulting from arefusa to submit to a supervisor's
sexud demands. If the plaintiff submitted to the supervisor's sexua advances, and the court dlowsthe
plantiff to pursue such adam under thisingruction rather than requiring plaintiff to submit such adam
under Mode Ingtruction 5.42, infra, thisingruction must be modified or, dternatively, the tria court
may use pecid interrogatoriesto build arecord on al of the potentialy dispostiveissues. See, eg.,
Karibian v. Columbia University, 14 F.3d 773, 778 (2d Cir.), cert. denied, 512 U.S. 1213 (1994).

8. Mog, if not dl of these caseswill arise under Title VII. “Moativating factor” isthe correct
phraseto usein dl Title VII harassment cases. Desert Palace, Inc. v. Costa, uU.S. , 123 S.
Ct. 2148 (2003). The substantive law in other areas should be consulted concerning the proper term to
be used in such cases. The Committee recommends that the definition of “motivating factor” set forth in
Mode Instruction 5.96, infra, be given.

9. See Modd Ingruction 5.96, which defines “motivating factor” in terms of whether the
characterigtic “played apart or arole’ in the defendant’ s decision. The phrase “ motivating factor” need
not be defined if the definition itsdlf is used in the ement ingtruction.

10. Becausethisingruction is designed for use in cases in which tangible employment action
has been taken, plaintiff's claim may be andyzed under the “ motivating factor/same decison” format
used in other Title VII cases. Seeinfra Modd Ingruction 5.01A. For damagesingructions and a
verdict form, Modd Instructions 5.02 through 5.05, infra, may be used.
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11. Conggtent with the various essentid dements indructionsin this section, thisingtruction
makes references to the defendant's "decison.” 1t may be modified if another term--such as "actions’
or "conduct”--would be more appropriate.

12. This sentence may be added, if appropriate. See Modd Instruction 5.95 and Moore v.
Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001), which states “[w]e do not
express any view as to whether it ever would be reversible error for atria court to fail to give a pretext
ingruction, though we tend to doubt it.”.

Committee Comments

Thisindruction is desgned primaily for usein sexud harassment cases where the plaintiff
dleges that he or she suffered a tangible employment action resulting from arefusd to submit to a
supervisor's sexud demands. When a plaintiff proves that a tangible employment action resulted from a
refusal to submit to a supervisor's sexud demands, he or she establishes that the employment decision
itself condtitutes a change in the terms or conditions of employment that is actionable under Title VII.
Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, , 118 S. Ct. 2257, 2265 (1998). These cases
(i.e., cases based on threats which are carried out) are “referred to often as quid pro quo cases, as
digtinct from bothersome attentions or sexud remarks that are sufficiently severe or pervasive to create
ahogtile work environment.” 1d. at 2264.

The “Unwecome’” Requirement

In sexua harassment cases, the offending conduct must be “unwelcome.” Meritor Savings
Bank v. Vinson, 477 U.S. 57, 68 (1986). In the Eighth Circuit, “conduct must be 'unwelcome in the
sense that the employee did not solicit or invite it, and the employee regarded the conduct as
undesrable or offensve” Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986); see also
Burnsv. McGregor Elec. Indus., Inc. [Burns1], 955 F.2d 559, 565 (8th Cir. 1992). Inthetypical
quid pro quo case, where the plaintiff asserts acausa connection between arefusa to submit to sexua
advances and a tangible employment action, the “unwelcome” requirement will be met if the jury finds
that the plaintiff in fact refused to submit to a supervisor's sexud advances. However, if the court
dlows a plaintiff to pursue a quid pro quo claim despite his or her submission to the supervisor's sexud
advances, the “unwelcome’ dement islikely to be disputed and must be included.

Conduct Based on Sex

In generd, the plaintiff must establish that harassment was “ based on sex” in order to prevail on
asexud harassment dam. See, e.g., Burnsv. McGregor Elec. Indus., Inc. [Burnsil], 989 F.2d
959, 964 (8th Cir. 1993). Because quid pro quo harassment involves behavior that is sexua in nature,
there typicaly will not be a dispute as to whether the objectionable behavior was based on sex. Asthe
Eighth Circuit has stated, “sexud behavior directed at a woman raises the inference that the harassment
isbased on her sex.” Burnsl, 955 F.2d 559, 564 (8th Cir. 1992).
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The Supreme Court has ruled that same-sex sexuad harassment is actionable under Title VII.
See Oncale v. Sundowner Offshore Servs., Inc., 523 U.S.75 (1998); accord Kinman v. Omaha
Pub. Sch. Dist., 94 F.3d 463 (8th Cir. 1996); Quick v. Donaldson Co., 90 F.3d 1372 (8th Cir.
1996).

Employer Liahility

As noted in the Introductory Comment, the Supreme Court has recently held that an employer
is“vicarioudy ligble’ when its supervisor's discriminatory act results in atangible employment action.
Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, , 118 S. Ct. 2257, 2269 (1998) (“A tangible
employment action taken by the supervisor becomes for Title VII purposesthe act of the employer.”).
No affirmative defenseis available is such cases. 1d. at 2270.

Tangible Employment Action

According to the Supreme Court, a “tangible employment action” for purposes of the vicarious
ligbility issue means “a significant change in employment status, such as hiring, firing, faling to promote,
resssgnment with sgnificantly different respongihilities, or adecison causng asgnificant changein
benefits” Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761 (1998) (citations omitted). In most
cases, atangible employment action “inflicts direct economic harm.” Id. at 762.
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5.42 SEXUALE-HARASSMENT (By Supervisor With No Tangible Employment Action)

Essential Elements

Your verdict must be for plaintiff [and againgt defendant ]! on plaintiff's daim of
[sexual/gender] [racid] [color] [nationd origin] [religious] [age] [disability] harassment if dl of the
following elements have been proved by the [(greater weight) (preponderance)]? of the evidence:

First, plantiff was subjected to (describe aleged conduct or conditions giving rise to plaintiff's
dam)?; and

Second, such conduct was unwelcome?; and

Third, such conduct was based on plaintiff's [ (sex/gender) (race) (color) (nationd origin)
(religion) (age) (disability){geneler)]°; and

Fourth, such conduct was sufficiently severe or pervasive that a reasonable person in plaintiff's
position would find plaintiff's work environment to be [(hostile) (abusive)]®; and

Fifth, at the time such conduct occurred and as a result of such conduct, plaintiff believed [(his)
(her)] work environment to be [(hogtile) (abusive)].

If any of the above eements has not been proved by the [(greater weight) (preponderance)] of
the evidence, [or if defendant is entitled to a verdict under Instruction 7 your verdict must be for

the defendant and you need not proceed further in consdering this claim.

Notes on Use
1. Usethisphraseif there are multiple defendants.
2. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.

3. The conduct or conditions forming the basis for the plaintiff's sexta-harassment dlaim should
be described here. Excessve detail is neither necessary nor desirable and may be interpreted by the
gppellate court as a comment on the evidence. See Caviness v. Nucor-Yamato Steel Co., 105 F.3d
1216 (8th Cir. 1997). It is gppropriate to focus the jury's attention on the essentia or ultimate facts
which plaintiff contends congtitutes the conditions which make the environment hogtile. Open-ended
words such as “etc.” should be avoided. Commenting on the evidence, for example, by telling the jury
that certain evidence should be considered with caution, or suggesting the judge does believe or does
not believe, or is skeptical about some evidence isinadvisable. A brief ligting of the essentia facts or
circumstances which plaintiff must prove is not normally deemed to be a comment on the evidence.
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Placing undue emphasis on a particular theory of plaintiff's or defendant's case should aso be avoided.
See Tyler v. Hot Springs Sch. Dist. No. 6, 827 F.2d 1227, 1231 (8th Cir. 1987).

4. Theterm “unwelcome’ may be of such common usage that it need not be defined. If the
court wants to define this term, the following should be consdered: *Conduct is'unwelcomé if the
plaintiff did not solicit or invite the conduct and regarded the conduct as undesirable or offensve” This
definition istaken from Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986).

5. Asnoted in the Committee Comments, there are a number of subsidiary issues which can
arise in connection with the requirement that actionable harassment must be “based on sex” or other
prohibited category. If the dlegedly offensve conduct clearly was directed at the plaintiff because of
his or her gender, age or race, it is not necessary to include this eement. However, if there is a dispute
as to whether the offengve conduct was discriminatory--for example, if the offending conduct may have
been equally abusive to both men and women or if men and women participated equaly in cregting a
“raunchy workplace’--it may be necessary to modify this element to properly frame the issue.

6. Sdect the word which best describes plaintiff's theory. Both words may be appropriate.
This dement sets forth the “objective test” for ahogtile work environment. Asdiscussed in the
Committee Comments, it is the Committee's position that the appropriate perspective is that of a
“reasonable person.” In addition, it may be appropriate to include the factors set forth in Harrisv.
Forklift Sys., Inc., 510 U.S. 17, 23 (1993), and reiterated in Faragher v. City of Boca Raton, 524
U.S 775, , 118 S Ct. 2275, 2283 (1998), to aid in determining whether a plaintiff's work
environment was hogtile or abusve. For example:

In determining whether a reasonable person in the plaintiff's circumstances
would find the plaintiff's work environment to be hostile or abusive, you must look at al
the circumstances. The circumstances may include the frequency of the conduct
complained of; its severity; whether it was physicdly threatening or humiliating, or
merdy offensve; whether it unreasonably interfered with the plaintiff's work
performance; and the effect on plaintiff's psychological well-being. No single factor is
required in order to find awork environment hostile or abusive.

7. Becausethisingruction is designed for casesin which no tangible employment action is
taken, the defendant may defend againgt ligbility or damages by proving an affirmative defense “ of
reasonable oversight and of the employee's unreasonable failure to take advantage of corrective
opportunities” Nicholsv. American Nat'l Ins. Co., 154 F.3d 875, 887 (8th Cir. 1998) (citing
Faragher, 524 U.S. at 807; Burlington Indus.,, 524 U.S. at __, 118 S. Ct. at 2270). The bracketed
language should be used when the defendant is submitting the affirmative defense. See infra Model
Instruction 5.42(A).

Committee Comments
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Thisingruction is designed for use in sexda-harassment cases where the plaintiff did not suffer
any “tangible’ employment action such as discharge or demotion, but rather suffered “intangible’ harm
flowing from a supervisor's sexta-harassment that is* sufficiently severe or pervasive to create ahogtile
work environment.” See Burlington Indus,, Inc. v. Ellerth, 524 U.S. 742,751 (1998).

It isimpossible to compile an exhaudtive ligt of the types of conduct that may giveriseto a
hostile environment sexdat-harassment dlam under Title VII and other statutes. Some examples of this
kind of conduct include: verba abuse of a sexud, racid or religious nature; graphic verba
commentaries about an individua's body, sexua prowess, or sexua deficiencies; or age; sexudly
degrading or vulgar words to describe an individud; pinching, groping, and fondling; suggestive,
insulting, or obscene comments or gestures; the digplay in the workplace of sexualy suggestive objects,
pictures, pogters or cartoons; asking questions about sexual conduct; and unwelcome sexua advances.
See Harrisv. Forklift Sys., Inc., 510 U.S. 17 (1993); Meritor Savings Bank v. Vinson, 477 U.S.
57 (1986); Stacks v. Southwestern Bell Yellow Pages, Inc., 27 F.3d 1316 (8th Cir. 1994);
Hukkanen v. International Union of Operating Eng'rs Local No. 101, 3 F.3d 281 (8th Cir. 1993);
Burnsv. McGregor Elec. Indus., Inc. [Burnsll], 989 F.2d 959 (8th Cir. 1993); Burnsv.
McGregor Elec. Indus., Inc. [Burnsl], 955 F.2d 559 (8th Cir. 1992); Jones v. Wesco Invs,, Inc.,
846 F.2d 1154 (8th Cir. 1988); Hall v. Gus Constr. Co., 842 F.2d 1010 (8th Cir. 1988).

Conduct Based on Sex or Gender

In generd, in asex discrimination case, the plaintiff must establish thet the dleged offensve
conduct was “based on sex.” Burns|l, 989 F.2d a 964. Despiteits apparent smplicity, this
requirement raises ahost of interesting issues. For example, in an historically male-dominated work
environment, it may be commonplace to have sexudly suggestive cdendars on display and provocetive
banter among the male employees. While the continuation of this conduct may not be directed a a new
femae employeg, it nevertheless may be actionable on the theory that sexual behavior a work raises an
inference of discrimination againgt women. See Burns|, 955 F.2d at 564; see also Stacks v.
Southwestern Bell, 27 F.3d 1316 (8th Cir. 1994) (sexual conduct directed by mae employees toward
women other than the plaintiff was consdered part of a hogtile work environment).

The Eighth Circuit dso has indicated that conduct which is not sexud in nature but is directed at
awoman because of her gender can form the basis of a hogtile environment clam. See, e.g., Gillming
v. Smmons Indus., 91 F.3d 1168, 1171 (8th Cir. 1996) (jury instruction need not require afinding
that acts were explicitly sexud in nature); Hall v. Gus Constr. Co., 842 F.2d 1010, 1014 (8th Cir.
1988) (cdling afemae employee “herpes’ and urinating in her gas tank, athough not conduct of an
explicit sexuad nature, was properly consdered in determining if a hogtile work environment existed);
see also Stacks 27 F.3d at 1326 (differentia trestment based on gender in connection with disciplinary
action supported afemae employee's hogtile work environment claim); Shope v. Board of Sup’rs, 14
F.3d 596 (table), 1993 WL 525598 (4™ Cir. Dec. 20, 1993) (rude, disparaging, and “amost
physicaly abusive’ conduct based on gender supported a hostile environment claim).
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The Eighth Circuit has not directly addressed the issue of whether vulgar or abusive conduct
that is directed equaly toward men and women can congtitute aviolation of Title VII. Because sexud
harassment isavariety of sex discrimination, some courts have suggested that it isnot aviolaion of Title
VIl if amanager isequdly abusive to mae and female employees. For example, in Rabidue v.
Osceola Refining Co., 805 F.2d 611, 620 (6th Cir. 1986), cert. denied, 481 U.S. 1041 (1987),
abrogated on other grounds, 510 U.S. 178 (1993), the court suggested that sexua harassment of al
employees by abisexud supervisor would not violate Title VII. Inasmilar vein, the digtrict court in
Kopp v. Samaritan Health System, Inc., 13 F.3d 264 (8th Cir. 1993), granted the employer's motion
for summary judgment on the theory that the offending supervisor was abusive toward al employees.
Although the Eighth Circuit reversed because the plaintiff had offered evidence that the abuse directed
toward fema e employees was more frequent and more severe than the abuse directed at mae
employees, Kopp suggests that the “equal opportunity harassment” defense can present a question of
fact for the jury. But see Chiapuzio v. BLT Operating Corp., 826 F. Supp. 1334 (D. Wyo. 1993)
(holding that "equa opportunity harassment” of employees of both genders can violate Title VII).

The Supreme Court has ruled that same-sex sexuad harassment is actionable under Title VII.
See Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998); accord Kinman v. Omaha
Pub. Sch. Dist., 94 F.3d 463 (8th Cir. 1996); Quick v. Donaldson Co., 90 F.3d 1372 (8th Cir.
1996).

Hodile or Abugve Environment

In order for hogtile environment harassment to be actionable, it must be “ o 'severe or
pervasive asto ‘dter the conditions of [the victim's] employment and creste an abusive working
environment.” Faragher v. City of Boca Raton, 524 U.S. 775, 786 (1998) (quoting Meritor
Savings Bank v. Vinson, 477 U.S. a 67 (quoting Henson v. City of Dundee, 682 F.2d 897, 904
(11th Cir. 1982))); accord Parton v. GTE North, Inc., 971 F.2d 150, 154 (8th Cir. 1992); Burnsv.
McGregor Elec. Indus., Inc. [Burnsl], 955 F.2d 559, 564 (8th Cir. 1992); Staton v. Maries
County, 868 F.2d 996, 998 (8th Cir. 1989); Minteer v. Auger, 844 F.2d 569 (8th Cir. 1988). In
Moylan v. Maries County, 792 F.2d 746 (8th Cir. 1986), the court explained:

The harassment must be “ sufficiently pervasve so asto dter the conditions of
employment and create an abusive working environment.” Henson v. City of Dundee,
682 F.2d a 904. The plaintiff must show a practice or pattern of harassment against
her or him; asingle incident or isolated incidents generdly will not be sufficient. The
plantiff must generdly show that the harassment is sustained and non trivid.

Id. at 749-50; see Faragher, 524 U.S. a 788 (“‘[S]imple teasing,” offhand comments, and isolated
incidents (unless extremdy serious) will not amount to discriminatory changesin the ‘terms and
conditions of employment.”) (citations omitted). Compare Henthorn v. Capitol Communications,
Inc., No. 03-1018 (8" Cir. Mar. 5, 2004) and Duncan v. General Motors Co., 300 F.3d 928, 933
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(8™ Cir. 2002) with Eich v. Board of Regents for Central Missouri Sate University, 850 F.3d 752
(8" Cir. 2004).

“[1]n assessing the hodility of an environment, a court must look to the totdity of the
circumstances” Stacks, 27 F.3d at 1327 (citation omitted). In Harrisv. Forklift Sys., Inc., 510 U.S.
17, 22 (1993), the Court held that a hogtile environment claim may be actionable without a showing
thet the plaintiff suffered psychologica injury. In determining whether an environment is hogtile or
abusive, the rlevant factors include the frequency of the discriminatory conduct; its severity; whether it
is physicaly threstening or humiliating, or a mere offensive utterance; and whether it unreasonably
interferes with an employegs work performance. Harris, 510 U.S. at 23. See also Faragher, 524
US a __ ,118S Ct. at 2283 (reterating relevant factors set forth in Harris); accord Phillips v.
Taco Bell Corp., 156 F.3d 884, 889 (8th Cir. 1998) (citing Harris).

These same factors have generdly been required in al types of harassment/hostile environment
cases. Seethe casescited in Instruction 5.40, infra.

Objective and Subjective Reguirement

In Harris, the Supreme Court explained that “a sexualy objectionable environment must be
both objectively and subjectively offensive, one that a reasonable person would find hostile or abusive,
and onethat thevictim in fact did perceiveto be s0.” Faragher, 524 U.S. at 787 (citing Harris .
Forklift Sys., Inc., 510 U.S. 17, 21-22 (1993) (“[I]f the victim does not subjectively perceive the
environment to be abusive, the conduct has not actudly adtered the conditions of the victim's
employment, and thereisno Title VII violation.”)); accord Rorie v. United Parcel Serv., Inc., 151
F.3d 757, 761 (8th Cir. 1998).

Employer Lidhility

As noted in the Introductory Comment, the Supreme Court has recently held that an employer
is“subject to vicarious liability to a victimized employee for an actionable hogtile environment created
by a supervisor with immediate (or successively higher) authority over the employee” Burlington
Indus., Inc. v. Ellerth, 524 U.S. 742, 765 (1998). Unlike those casesin which the plaintiff suffersa
tangible employment action, however, in cases where no tangible employment action has been taken by
the supervisor, the employer may raise an afirmative defense to liability or damages. 1d. Seeinfra
Modd Ingtruction 5.42(A) & Committee Comments.
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542 A AFFIRMATIVE DEFENSE
(For Usein Supervisor Cases With No Tangible Employment Action)

Y our verdict must be for defendant on plaintiff's clam of sexda-harassment if it has been
proved by the [greater weight) (preponderance)]* of the evidence that (a) defendant exercised
reasonable care to prevent and correct promptly any sextaty-harassng behavior; and (b) that plaintiff
unreasonably failed to take advantage of (Specify the preventive or corrective opportunities provided by
defendant of which plaintiff alegedly failed to teke advantage or how plaintiff alegedly failed to avoid

harm otherwise).2

Noteson Use
1. Sdect the bracketed language that corresponds to the burden-of-proof ingtruction given.

2. According to the Supreme Court, a defendant asserting this affirmative defense must prove
not only that it exercised reasonable care to prevent and correct promptly any sexudly harassng
behavior, but dso that “plaintiff unreasonably failed to take advantage of any preventive or corrective
opportunities provided by defendant or to avoid harm otherwise.” Faragher, 524 U.S. at 807;
Burlington Indus., 524 U.S.a __ , 118 S. Ct. at 2270. For purposes of instructing the jury,
however, the Committee recommends that the specific preventive or corrective opportunities of which
plantiff dlegedly falled to take advantage or the particular manner in which plaintiff alegedly faled to
avoid harm be identified.

Committee Comments

Reeenttyt The United States Supreme Court held that “[a]n employer is subject to vicarious
ligbility to avictimized employee for an actionable hogtile environment created by [the employees]
supervisor.” Roriev. United Parcel Serv., Inc., 151 F.3d 757, 762 (8th Cir. 1998) (quoting
Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 745 (1998); Faragher v. City of Boca Raton, 524
U.S. 775, 777 (1998)). When *no tangible employment action, such as discharge, demotion, or
undesirable resssgnment” is taken, however, an employer may defend againg liability or damages by
proving an affirmative defense of reasonable oversght and of the employee's unreasonable failure to
take advantage of corrective opportunities.” Nicholsv. American Nat'l Ins. Co., 154 F.3d 875, 887
(8th Cir. 1998) (citing Faragher, 524 U.S. at 807; Burlington Indus., 524 U.S. at __ , 118 S. Ct. at
2270)); accord Phillips v. Taco Bell Corp., 156 F.3d 884, 888 (8th Cir. 1998) (citing same);
Newton v. Cadwell Laboratories, 156 F.3d 880, 833 (8th Cir. 1998) (citing same). The language of
the affirmative defense is taken verbatim from the Supreme Court's decisonsin Burlington Industries
and Faragher. Although no Eighth Circuit cases so hold, this affirmeative defense has been held
gpplicable to harassment claims made under ADEA, Lacher v. West, 147 F. Supp. 2d 538 (N.D. Tex.
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2001); claims under the ADA, Silk v. City of Chicago, 194 F.3d 788 (7" Cir. 1999) (assumes
harassment actionable under the ADA); under 42 U.S.C. § 1983; Molnar v. Booth, 229 F.3d 593 (7™
Cir. 2000); and under 42 U.S.C. § 1981, Jackson v. Quanex Corp., 191 F.3d 647 (6™ Cir. 1999).

DRAFT 6/2/04 70 5.42(A)



Employment Cases—Element-and-Damagetnstructions

5.43 SEXUAE-HARASSMENT (By Nonsupervisor)
" "~ I tor

Essential Elements

Your verdict must be for plaintiff [and against defendant 1! on plaintiff's daim of
[sexud/gender] [racid] [color] [nationd origin] [religious] [age] [disability] harassment if dl of the
following elements have been proved by the [(greater weight) (preponderance)]? of the evidence:

First, plaintiff was subjected to (describe aleged conduct or conditions giving rise to plaintiff's
dam)3; and

Second, such conduct was unwelcome?; and

Third, such conduct was based on plaintiff's [(sex)-/gender) (race) (color) (netiond origin)
(religion) (age) (disability)]%; and

Fourth, such conduct was sufficiently severe or pervasive that a reasonable person in plaintiff's
position would find plaintiff's work environment to be [(hostile) (abusive)]®; and

Fifth, at the time such conduct occurred and as aresult of such conduct, plaintiff believed [(his)
(her)] work environment to be [(hostile) (abusive)]; and

Sixth, defendant knew or should have known of the (describe aleged conduct or conditions
giving riseto plaintiff'sdaim)”; and

Seventh, defendant failed to take prompt and appropriate corrective action to end the
harassment.®

If any of the above elements has not been proved by the [(greater weight) (preponderance)] of
the evidence, your verdict must be for the defendant and you need not proceed further in considering

thisdam.®

Noteson Use
1. Usethis phraseif there are multiple defendants.
2. Select the bracketed language that corresponds to the burden-of-proof instruction given.

3. The conduct or conditions forming the basis for the plaintiff's sexta-harassment dam should
be described here. Excessive detail is neither necessary nor desirable and may be interpreted by the
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gppellate court as a comment on the evidence. See Caviness v. Nucor-Yamato Steel Co., 105 F.3d
1216, 1222 (8th Cir. 1997). It is appropriate to focus the jury's attention on the essentia or ultimate
facts which plaintiff contends congtitutes the conditions which make the environment hogtile. Open-
ended words such as “etc.” should be avoided. Commenting on the evidence, for example, by telling
the jury that certain evidence should be considered with caution, or suggesting the judge does believe or
does not believe, or is skepticd about some evidenceisinadvisable. A brief listing of the essentid facts
or circumstances which plaintiff must prove is not normaly deemed to be a comment on the evidence.
Placing undue emphasis on a particular theory of plaintiff's or defendant's case should dso be avoided.
See Tyler v. Hot Sorings Sch. Dist. No. 6, 827 F.2d 1227, 1231 (8th Cir. 1987).

4. Theterm “unwelcome” may be of such common usage that it need not be defined. If the
court wants to define this term, the following should be considered: “[Conduct is 'unwelcome] if the
employee did not solicit or invite it and the employee regarded the conduct as undesirable or offensive.”
This ddfinition istaken from Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986).

5. Asnoted in the Committee Comments, there are a number of subsidiary issueswhich can
arise in connection with the requirement that actionable harassment must be “based on sex” or other
prohibited category. If the dlegedly offensve conduct clearly was directed at the plaintiff because of
his or her gender, age or race, it is not necessary to include this eement. However, if there is a dispute
as to whether the offensive conduct was discriminatory--for example, if the offending conduct may have
been equally abusive to both men and women or if men and women participated equaly in cregting a
“raunchy workplace’--it may be necessary to modify this eement to properly frame the issue.

6. Select the word which best describes plaintiff's theory. Both words may be appropriate.
This eement sets forth the “objective test” for a hotile work environment. As discussed in the
Committee Comments, it is the Committee's position that the appropriate perspective is that of a
“reasonable person.” In addition, it may be gppropriate to include the factors set forth in Harris v.
Forklift Sys., Inc., 510 U.S. 17, 23 (1993), and reiterated in Faragher v. City of Boca Raton, 524
U.S. 775, , 118 S. Ct. 2275, 2283 (1998), to aid in determining whether a plaintiff's work
environment was hostile or abusve. For example:

In determining whether a reasonable person in the plaintiff's circumstances
would find the plaintiff's work environment to be hostile or abusive, you must look at al
the circumstances. The circumstances may include the frequency of the conduct
complained of; its severity; whether it was physicdly threatening or humiliating, or
merdy offensve; whether it unreasonably interfered with the plaintiff's work
performance; and the effect on plaintiff's psychologica well-being. No single factor is
required in order to find awork environment hostile or abusive.

7. Asnoted in the Committee Comments, there are generaly two requirements for establishing
employer liability in sexua harassment cases where the plaintiff claims harassment by his or her
coworkers rether than by supervisory personnel: (1) the plaintiff must show that the employer knew or
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should have known of the harassment; and (2) the plaintiff must show that the employer failed to take
gopropriate action to end the harassment. This dement setsforth the first haf of thetest. Asa
practica métter, it is unlikely that the defendant will serioudy contest both issues: if the employer dams
it never knew of the harassment, the question of whether its response was appropriate would be moot;
conversdly, if the employer's primary defense isthat it took gppropriate remedia action, the “knew or
should have known” element may be moot.

8. Asdiscussed in the Introductory Comment, the Supreme Court's recent opinions with
respect to employer liability in sexud harassment cases address only those Stuations in which a
supervisor (as opposed to a non-supervisor) sexualy harasses a subordinate. In casesin which the
plaintiff aleges sexud harassment by a non-supervisor, the issue of whether courts will leave the burden
on plaintiff to prove that the defendant failed to take prompt and appropriate corrective action or
whether courts will place the burden on the defendant to prove an affirmative defense that it took
prompt and appropriate corrective action asin Faragher and Burlington Industriesis an open
question. See, e.g., Coatesv. Sundor Brands, Inc., 164 F.3d 1361, 1366 (11th Cir. 1999) (Barkett,
concurring).

9. Becausethisingruction is designed for use in cases in which no tangible employment action
has been taken, plaintiff's cdlam should not be andyzed under the “ motivating factor/same decison”
format used in other Title VII cases. See Stacks v. Southwestern Bell, 27 F.3d 1316 (8th Cir. 1994).
For damages ingtructions and a verdict form, Mode Instructions 5.02 through 5.05, infra, should be
used in amodified format. For a sample congtructive discharge ingtruction, see infra Modd Instruction
5.93.

Committee Comments

Thisingruction is desgned for use in cases where the plaintiff did not suffer any tangible
employment action, but clams that he or she was subjected to sexud or other harassment by non-
supervisors (as opposed to supervisory personnd) sufficiently severe or pervasive to create a hogtile
working environment. In such cases (i.e., cases not involving vicarious lidaility), “[€]mployees have
some obligation to inform their employers, ether directly or otherwise, of behavior that they find
objectionable before employer can be held responsible for failing to correct that behavior, at least
ordinarily.” Whitmore v. O'Connor Management, Inc., 156 F.3d 796, 800 (8th Cir. 1998) (decided
after the Supreme Court's opinionsin Burlington Industries and Faragher). Although no Eighth
Circuit cases dearly decide thisissue, the Committee believes it is likely the court will follow this
goproach in dl harassment clams, not just in Title VI cases.
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5.44A HARASSMENT - Actual Damages

Commentary

Actua damages for harassment are generaly governed by the same statute which prohibits the
discrimination itsalf. Thus,

5.02A should be reviewed for drafting an ingruction dedling with actua damagesin sexud
harassment or other harassment cases under Title VII;

5.12A should be reviewed for drafting an ingtruction dealing with actua damagesin age
harassment cases under the ADEA,;

5.22A should be reviewed for drafting an ingtruction degling with actual damages in harassment
cases under 42 U.S.C. § 1981,

5.27A should be reviewed for drafting an instruction dealing with actua damages in harassment
cases under 42 U.S.C. § 1983;

5.54A should be reviewed for drafting an ingtruction dealing with actua damagesin harassment
cases under the ADA.
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5.44B HARASSMENT - Nominal Damages

Commentary

Nomina damages for harassment are generaly governed by the same statute which prohibits
the discrimination itsdf. Thus,

5.02B should be reviewed for drafting an ingtruction dedling with nomina damagesin sexud
harassment or other harassment cases under Title VII;

5.12B should be reviewed for drafting an ingtruction dealing with nomina damagesin age
harassment cases under the ADEA,;

5.22B should be reviewed for drafting an instruction dealing with nomina damagesin
harassment cases under 42 U.S.C. § 1981;

5.27B should be reviewed for drafting an indruction dealing with nomina damagesin
harassment cases under 42 U.S.C. § 1983;

5.54B should be reviewed for drafting an ingtruction dealing with nomina damagesin
harassment cases under the ADA.
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5.44C HARASSMENT - Punitive Damages

Commentary

Punitive damages for harassment are generdly governed by the same statute which prohibits the
discrimination itsalf. Thus,

5.02C should be reviewed for drafting an indruction dealing with punitive damages in sexud
harassment or other harassment cases under Title VII;

5.12C should be reviewed for drafting an ingtruction dedling with liquidated damages in age
harassment cases under the ADEA,;

5.22C should be reviewed for drafting an instruction dealing with punitive damagesin
harassment cases under 42 U.S.C. § 1981;

5.27C should be reviewed for drafting an ingtruction dedling with punitive damagesin
harassment cases under 42 U.S.C. § 1983;

5.54C should be reviewed for drafting an ingtruction dealing with punitive damagesin
harassment cases under the ADA.
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550 DISPARATE TREATMENT AND REASONABLE ACCOMMODATION CASES
UNDER THE AMERICANSWITH DISABILITIESACT (*ADA”)
(Employment Cases Only)

Introduction

The following indructions are designed for use in disability cases under the Americans with

These ingructions are not intended to cover cases with respect to public accommodations or
public services under the ADA. Rather, these ingtructions are intended to cover only those cases
arising under the employment provisions of the ADA.

To edtablish a primafacie case under the ADA, an aggrieved employee must establish that he
or she has adisahility as defined in 42 U.S.C. § 12102(2); that he or sheis qudified to perform the
essentia functions of the job, with or without reasonable accommodation; and that he or she has
suffered adverse employment action because of his or her disability. Cravensv. Blue Cross & Blue
Shield of Kansas City, 214 F.3d 1011, 1016 (8th Cir. 2000); Treanor v. MCI Telecommunications
Corp., 200 F.3d 570, 574 (8th Cir. 2000); Show v. Ridgeway Med. Ctr., 128 F.3d 1201, 1206 (8th
Cir. 1997); Webb v. Garelick Mfg. Co., 94 F.3d 484, 487 (8th Cir. 1996); Price v. SB Power
Tool, 75 F.3d 362, 365 (8th Cir. 1996).

A “Disability” Under the ADA

Under the ADA, a“disability” isdefined as*(A) aphysicd or menta impairment that
subgtantidly limits one or more of the mgor life activities of such individud; (B) arecord of such an
impairment; or (C) being regarded as having such an impairment.” 42 U.S.C. § 12102(2); Fjellestad
v. Pizza Hut of Am,, Inc., 188 F.3d 944, 948 (8th Cir. 1999); Show, 128 F.3d at 1206; Doane v.
City of Omaha, 115 F.3d 624, 627 (8th Cir. 1997); Smith v. City of Des Moines, 99 F.3d 1466,
1474 (8th Cir. 1996).

Although the ADA does not define the key phrases found in subsection (A) of 42 U.S.C. 8§
12102(2) (i.e., “physca or menta impairment,” “mgor life activity,” and “subgtantidly limits’), the
regulations implementing the ADA provide guidance on these issues.
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“Physicd or Mentd Impairment”

According to the regulations, a“physica impairment” is any physiologica disorder or condition,
cogmetic disfigurement, or anatomica |oss affecting one or more of the following body systems:
neurological, musculoskeletal, special sense organs, respiratory (including speech organs),
cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin and endocrine. 29
C.F.R. 8 1630.2(h); Otting v. J.C. Penney Co., 223 F.3d 704, {—3708-09 (8th Cir. 2000). A
“menta imparment” is any menta or psychologica disorder, such as mentd retardation, organic brain
syndrome, emotional or mental illness, and specific learning disabilities. 29 C.F.R. § 1630.2(h).

“Being Regarded as Having Such an |mpairment”

To prevail on adam that the defendant regarded the plaintiff as disabled, the plaintiff must
show that the defendant either believed the plantiff had a substantidly limiting impairment that the
plaintiff did not have or bdieved the plantiff had a substantidly limiting impairment when in fact the
impairment was not o limiting. Conant v. Hibbing, 271 F.3d 782, 784 (8" Cir. 2001) (citing Sutton
v. United Air Lines, Inc., 527 U.S. 471, 489 (1999)). It is not enough for plaintiff to be regarded as
“having alimiting but not disabling regtriction.” 1d. at 785. Compare Brown v. Lester E. Cox Medical
Centers, 286 F.3d 1040, 1045 (8" Cir. 2002) (plaintiff adduced sufficient evidence that employer
thought her multiple scleross made her unfit for any further employment a hospitd) with Conant, 271
F.3d at 785 (no evidence that employer perceived applicant as “ anything more than unable to perform
this particular job”).

“Maor Life Activity”

The regulations define the term “mgjor life activity” as activities that an average person can
perform with little or no difficulty, such aswalking, spesking, breathing, performing manua tasks,
seeing, hearing, learning, caring for onesdlf, and working. 29 C.F.R. § 1630.2(i); Otting, 223 F.3d at
710; Fjellestad, 188 F.3d at 948; Show, 128 F.3d at 1207 n.3; Doane, 115 F.3d at 627; Aucultt v.
Sx Flags Over Mid-America, Inc., 85 F.3d 1311, 1319 (8th Cir. 1996); accord Shipley v. City of
University City, 195 F.3d 1020, 1022 (8th Cir. 1999) (citing Bragdon v. Abbott, 524 U.S. 624,
638-39 (1998)). Sitting, standing and reaching are dso considered mgjor life activities. Fjellestad,
188 F.3d at 948 (citing Helfter v. United Parcel Serv., Inc., 115 F.3d 613, 616 (8th Cir. 1997)).
The Supreme Court has held that reproduction isamaor life activity for purposes of the ADA.
Bragdon v. Abbott, 524 U.S. 635, 638-39, 118 S. Ct. 2196, 2205 (1998). Seealso Land v.
Baptist Med. Ctr., 164 F.3d 423, 424 (8th Cir. 1999) (eating isamgjor life activity); Weber v.
Strippit, Inc., 186 F.3d 907, 913-14 (8th Cir. 1999) (shoveling snow, gardening, mowing the lawn,
playing tennis, walking up gairs, fishing and hiking do not qudify as mgor life adivitis).

ii ythsdffictent-to-eonstittte-ars car 2 A-arly TheSupremeCourt in
Toyota Motor Mfg v. Williams, 534 U. S 184 , 122 S. Ct. 681, 691 (2002), held that mgor life
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purposesof-the ADAY-are those that are “centrd to dally life” The court noted that “the manud tasks
unique to any particular job are not necessarily important parts of most peopl€ slives,” whereas
inability to perform household chores and persona hygiene “are among the types of manua tasks of
central importance to people€ sdaily lives” Id. at 693.

*Subgtartialy Limiting”

In order for an imparment to be consdered “subgtantidly limiting,” the individud must be (i)
unable to perform amgjor life activity that the average person in the genera population can perform; or
(i) sgnificantly restricted as to the condition, manner or duration under which an individua can perform
amgjor lifeactivity. 29 C.F.R. § 1630.2())(2); Fjellestad, 188 F.3d at 948-49; Snhow, 128 F.3d at
1206 (8th Cir. 1997); Helfter, 115 F.3d at 616. The United States Supreme Court has held that a
physica or menta impairment that is corrected by medication, the body’ s own systems, or other
measures does not “subgtantidly limit” amgor life activity. See Murphy v. United Parcel Serv., Inc.,
527 U.S. 516 (1999); Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999); Albertson’s, Inc. v.
Kirkingburg, 527 U.S. 555 (1999); accord Spades v. City of Walnut Ridge, 186 F.3d 897,
899-900 (8th Cir. 1999) (dleged disability of depression did not subgtantidly limit any of plaintiff’s
major life activities where plaintiff conceded that resort to medicines and counsdling alowed him to
function without limitation); Cooper v. Olin Corp., 246 F.3d 1083, 1088-89 (8" Cir. 2001)
(depression did not subgtantidly limit plaintiff’ s major life activities where she lived aone, handled her
own finances, operated heavy equipment and cared for animas, home and farmland); Orr v. Wal-Mart
Sores, Inc., 297 F.3d 720, 724 (8" Cir. 2002) (pharmacist, whose diabetes was treated with insulin
and di¢t, failed to demondrate that his condition subgtantialy limited his mgor life activities; court could
not consider what could or would occur if plaintiff stopped treeting his digbetes or how it might develop
inthe future). Cf. Otting v. J.C. Penney Co., 223 F.3d 704, {—3710-11 (8th Cir. 2000) (plaintiff’s
epilepsy subgtantidly limited one or more mgor life activities where, despite surgery and medication,
selzures were not under control at time of discharge).

The following factors are rlevant in determining whether an individua is subgtantialy limited in
amgor life activity: (i) the nature and severity of the impairment; (ii) the duration or expected duration
of the impairment; and (iii) the permanent or long-term impact, or the expected permanent or long-term
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impact of or resulting from the impairment. 29 C.F.R. § 1630.2(j)(2); Otting, 223 F.3d at {—3711;
Fjellestad, 188 F.3d at 949; Show, 128 F.3d at 1207; Helfter, 115 F.3d at 616; Aucutt, 85 F.3d at
13109.

Thus, temporary, non-chronic imparments of short duration with little or no long-term or
permanent impact are usudly not disabilities. See Gutridge v. Clure, 153 F.3d 898, 901-02 (8th Cir.
1998) (citing 29 C.F.R. § 1630 App., 8§ 1630.2(j); Heintzelman v. Runyon, 120 F.3d 143, 145 (8th
Cir. 1997)).

Theinability to perform asingle, particular job does not condtitute a substantia limitation in the
mgor life activity of working. Snhow, 128 F.3d at 1206 (citing 29 C.F.R. § 1630.2(j)(3)(i)); Aucutt,
85 F.3d at 1319 (same); accord Fjellestad, 188 F.3d at 949 (“Finding that an individud is
subgtantidly limited in his or her ability to work requires a showing thet his or her overal employment
opportunities are limited.”). Rather, a person must show the impairment significantly restricts his or her
ability to perform either aclass of jobs or abroad range of jobs in various classes as compared to the
average person having comparable training, skills, and abilities. Show, 128 F.3d at 1206-07 (citing 29
C.F.R. 8 1630.2(j)(3)(i)); Webb v. Garelick Mfg. Co., 94 F.3d 484, 487 (8th Cir. 1996) (same);
accord Shipley, 195 F.3d at 1022-23 (citing Sutton, 119 S. Ct. at 2150-52); Fjellestad, 188 F.3d at
949.

Knowledge of the Disahility

Unlike other discrimination cases, the protected characterigtic of the employee in a disability
discrimination case may not aways be immediately obvious to the employer. Asthe Seventh Circuit
has sated, “It istrue that an employer will automaticaly know of many disabilities. For example, an
employer would know that a person in awhedchair, or with some other obvious physica limitation, had
adisbility.” Hedbergv. Indiana Bell Tele. Co., 47 F.3d 928, 932 (7th Cir. 1995). Furthermore, it
may be that some symptoms are o obvioudy manifestations of an underlying disability that it would be
reasonable to infer that an employer actudly knew of the disability (e.g., an employee who suffers
frequent seizures a work likely has some disability). 1d. a 934. Findly, an employer may actualy
know of disahilities that are not immediately obvious, such as when an employee asksfor an
accommodation under the ADA and submits supporting medica documentation. Seeiid. at 932.

An employer's mere knowledge of the disability's effects, far removed from the disgbility itsdlf
and with no obvious link to the disability, is generdly insufficient to create liability. Asone court has
aptly stated, “[t]he ADA does not require clairvoyance” Seeid. at 934.

A number of {recenty Eighth Circuit decisions suggest that an employer must have actud
knowledge of an employee's disahility before the employer may be exposed to liability. See, e.g.,
Miller v. National Casualty Co., 61 F.3d 627, 629-30 (8th Cir. 1995) (employee's complaints of
dressinsufficient to put employer on notice of any disability when it had not been informed about a
diagnosis of manic depression; to extent symptoms were known, they were not “so obvioudy

DRAFT 6/2/04 80 5.50



Employment Cases—Element-and-Damagetnstructions

manifestations of an underlying disability that it would be reasonable to infer that [her] employer actudly
knew of the disability” (quoting Hedberg, 47 F.3d at 934)); Webb v. Mercy Hosp., 102 F.3d 958,
960 (8th Cir. 1996) (holding that the employer did not violate the ADA when it discharged a nurse who
had a history of hospitalization for depression because there was no evidence that the employer knew
of her diagnosis); Hopper v. Hallmark Cards, Inc., 87 F.3d 983, 990 (8th Cir. 1996) (upholding
summary judgment for the employer where the plaintiff conceded the severity of his disabling condition
even though the employer had some awareness of the plaintiff’s health problems).

A “Qualified” Individual with a Disability

In order to be protected by the ADA, an individud must be a*“qudified individud with a
disability.” To be aqudified individua, one must be able to perform the essentid functions of the job
with or without reasonable accommodations. 42 U.S.C § 12111(8); see also Cravensv. Blue Cross
& Blue Shield of Kansas City, 214 F.3d 1011, 1016 (8th Cir. 2000) (determination of qualification
involves two-fold inquiry--whether the person meets the necessary prerequisites for the job, such as
education, experience and training, and whether the individua can perform the essentia job functions
with or without reasonable accommodation); Treanor v. MCI Telecommunications Corp., 200 F.3d
570, 574-76 (8th Cir. 2000) (in order for court to assess whether plaintiff is* qudified” within the
meaning of the ADA, plaintiff must identify particular job sought or desired).

Essential Functions of the Job

The phrase "essentid functions’ means the fundamenta job duties of the employment position
the plaintiff holds or for which the plaintiff has goplied. Moritzv. Frontier Airlines, Inc., 147 F.3d
784, 787 (8th Cir. 1998). “Essentid functions’ does not include the margind functions of the position.
Id. (citing 29 C.F.R. § 1630.2(n)(1)). The EEOC regulations suggest the following may be considered
in determining the essentid functions of an employment position: (1) The employer's judgment asto
which functions of the job are essentid; (2) written job descriptions prepared for advertising or used
when interviewing gpplicants for the job; (3) the amount of time spent on the job performing the
function in question; (4) consequences of not requiring the person to perform the function; (5) the terms
of a collective bargaining agreement if one exigts; (6) the work experience of persons who have held the
job; and/or (7) the current work experience of personsin similar jobs. 29 C.F.R. § 1630.2(n)(3);
Moritz, 147 F.3d at 787. See also Nesser v. Trans World Airlines, Inc., 160 F.3d 442, 445-46 (8th
Cir. 1998) (“An employer's identification of apogtion's“essentid functions’ is given some deference
under the ADA.”); Benson v. Northwest Airlines, Inc., 62 F.3d 1108, 1113-14 (8th Cir. 1995)
(discussing “essentid functions’ and relevant EEOC regulations); Spangler v. Federal Home Loan
Bank of Des Moines, 278 F.3d 847, 850 (8" Cir. 2002) (employee' s absentesism prevented her from
performing essentia functions of job); Dropinski v. Douglas County, 298 F.3d 704, 708-09 (8™ Cir.
2002) (employee who could not perform severa of the functions of the written job description for an
automeatic equipment operator, including tasks entailing bending, twisting, squetting and lifting over fifty
pounds, could not perform essentia functions of the job); Alexander v. The Northland Inn, 321 F.3d
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723, 727 (8" Cir. 2003) (vacuuming was an essential function of housekeeping supervisor position;
plaintiff, whose physician said she could do no vacuuming, was not a qudified individud).

Resolving a conflict among the courts of appedls, the United States Supreme Court held that an
ADA plantiff's gpplication for or receipt of benefits under the Socia Security Disability Insurance
program neither automatically estops the plaintiff from pursuing his or her ADA claim nor erectsa
grong presumption againg the plaintiff's success under the ADA. Cleveland v. Policy Management
Systems Corp., 526 U.S. 795, 3797, 119 S. Ct. 1597, 1600 (1999). Nonetheless, to survive a
moation for summary judgment, the plaintiff must explain why his or her daim for disgbility benefitsis
consgtent with the claim that he or she could perform the essentia functions of his or her previous job
with or without reasonable accommodation. 1d.; accord Hill v. Kansas City Area Transportation
Authority, 181 F.3d 891, 893 (8th Cir. 1999). Seealso Lloyd v. Hardin County, lowa, 207 F.3d
1080, 1084-85 (8th Cir. 2000) (affirming grant of summary judgment to employer in part because
plaintiff failed to overcome presumption, created by prior alegation of totd disability, that heis not a
qudified individua within the meaning of the ADA); Gilmore v. AT& T, 319 F.3d 1042 (8" Cir. 2003)
(affirming summary judgment for employer where plaintiff failed to provide any evidence to reconcile
her ADA clam with her assertion, in gpplication for Socid Security Disability, that she was unable to
perform essentia functions of her job).

“ Reasonable Accommodeation”

The ADA requires employers to make reasonable accommodations to allow disabled
individuds to perform the essentia functions of their positions. Kiel v. Select Artificials, Inc., 169
F.3d 1131, 1136 (8th Cir. 1999). A refusal to provide a reasonable accommodation can amount to a
congructive demotion. See Fenney v. Dakota, Minnesota & Eastern Railroad Co., 327 F.3d 707,
717-18 (8" Cir. 2003).

Although there is no precise test for determining what congtitutes a reasonable accommodation,
an accommodation is unreasonable if it imposes undue financid or adminidrative burdens or if it
otherwise impaoses an undue hardship on the operation of the employer’ sbusiness. 42 U.S.C. 8§
12112(b)(5)(A); Bucklesv. First Data Resources, Inc., 176 F.3d 1098, 1101 (8th Cir. 1999). The
“undue hardship” defenseis discussed below.

The ADA provides that the concept of “reasonable accommodation” may include: “(A) making
exiging facilities usad by employees readily accessble to and usable by individuas with disabilities, and
(B) job restructuring, part-time or modified work schedules, reassignment to a vacant postion,
acquisition or modification of equipment or devices, gppropriate adjustment or modifications or
examinations, training materias or policies, the provison of qualified readers or interpreters, and other
gmilar accommodations for individuals with disabilities” 42 U.S.C. § 12111(9). See also Benson v.
Northwest Airlines, Inc., 62 F.3d 1108, 1112-24 (8th Cir. 1995) (discussing “reasonable
accommodetions’” and revant EEOC regulations).
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Although part-time work and job restructuring may be considered reasonable accommodations,
“[t]his does not mean an employer is required to offer those accommodations in every case” Treanor,
200 F.3d at 575. Moreover, dthough job restructuring is a possible accommodation under the ADA,
an employer need not reallocate the essentid functions of ajob. 1d.; Fjellestad v. Pizza Hut of Am.,
Inc., 188 F.3d 944, 950 (8th Cir. 1999); Lloyd, 207 F.3d at 1084; Moritz v. Frontier Airlines, Inc.,
147 F.3d 784, 788 (8th Cir. 1998); Benson, 62 F.3d at 1112-13 (citing 42 U.S.C. § 12111(9)(B); 29
C.F.R. 8 1630.2(0)(2)(ii)). In addition, an employer is not obligated to hire additional employees or
reassgn existing workersto assst an employee. Fjellestad, 188 F.3d at 950 (citing Moritz, 124 F.3d
at 788).

Reassgnment to a vacant position is another possible accommodation under the ADA.
Benson, 62 F.3d at 1114 (citing 42 U.S.C. § 12111(9)(B); 29 C.F.R. 8 1630.2(0)(2)(ii)); see also
Fjellestad, 188 F.3d at 950-51 (plaintiff created genuine issue of materia fact as to whether employer
could have reassigned her to a specific, vacant postion). Infact, the Eighth Circuit has recognized that,
in certain circumstances, reassgnment to a vacant position may be “necessary” as areasonable
accommodation. See Cravens, 214 F.3d at 1018. The scope of the reassgnment duty is limited,
however. Id. a 1019. For example, reassgnment is an accommodation of “last resort”; that is, the
“very progpect of reassgnment does not even arise unless accommodation within the individud’s
current position would pose an undue hardship.” 1d. Moreover, the ADA does not require an
employer to create a new position as an accommodation. |d.; see also Treanor, 200 F.3d at 575
(“[T]he ADA does not require an employer to create a new part-time position where none previoudy
exiged.”); Fjellestad, 188 F.3d at 950 (employer not required to create new position or to create
permanent position out of atemporary one). In addition, an employer is not required to “bump”
another employee in order to reassign a disabled employee to that position. Cravens, 214 F.3d at
1019. Promotion is not required. Id. Findly, the employee must be “otherwise qudified” for the
resssgnment postion. Id.

An employer is not obligated to provide an employee the accommodation he or she requests or
prefers. See, e.g., Cravens, 214 F.3d at 1019. The employer need only provide some reasonable
accommodation. Hennenfent v. Mid Dakota Clinic, P.C., 164 F.3d 419, 422 n.2 (8th Cir. 1998);
accord Kidl v. Select Artificials, Inc., 169 F.3d 1131, 1137 (8th Cir. 1999) (“If more than one
accommodation would alow the individua to perform the essentid functions of the position, ‘the
employer providing the accommodation has the ultimate discretion to choose between effective
accommodations, and may choose the less expensive accommodation or the accommodation that is
eader for it to provide.’”).

An employer’s showing that the requested accommodation would violate the rules of an exigting
seniority sysem is ordinarily enough to show that the accommodation is not “reasonable’” and to entitle
the employer to summary judgment. US Airways, Inc. v. Barnett, 122 S. Ct. 1516, 1519, 1524
(2002). The employee may defeat summary judgment by presenting evidence of specia circumstances
that make an exception to a seniority rule “reasonable’ in the particular case. 1d. at 1519, 1525.
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Examples of specid circumstances are the employer’ s fairly frequent exercise of aright to change the
seniority system unilaterdly and a seniority system containing exceptions such that one further exception
isunlikely to metter. 1d. at 1525.

The ADA does not require the preferentia trestment of individuals with disabilities in terms of
job qudifications as a reasonable accommodation. See Harris v. Polk County, 103 {+2¢f+ F.3d
696, 697 (8th Cir. 1996) (employer lawfully denied job to disabled applicant on bass of crimina
record which alegedly had resulted from prior psychologica problems because “an employer may hold
disabled employees to the same standard of [aw-abiding conduct as dl other employees’).

For more discussion of “reasonable accommodations’ under the ADA, see infra Model
Ingtruction 5.51(C) and Committee Comments.

The Interactive Process

Before an employer must make an accommodetion for the physical or menta limitation of an
employee, the employer must have knowledge that such alimitation exists. Miller v. National
Casualty Co., 61 F.3d 627, 629 (8th Cir. 1995); accord Cannice v. Norwest Bank lowa N.A., 189
F.3d 723, 726 (8th Cir. 1999). Thus, it is generdly the responshility of the plaintiff to request the
provision of areasonable accommodation. Miller, 61 F.3d at 630 (citing 29 C.F.R. § 1630 App., 8
1630.9); Cannice, 189 F.3d at 727; accord Bucklesv. First Data Resources, Inc., 176 F.3d 1098,
1101 (8th Cir. 1999) (The burden remains with the plaintiff “to show that a reasonable accommodation,
alowing him to perform the essentid functions of hisjob, is possble”); Mole v. Buckhorn Rubber
Prods,, Inc., 165 F. 3d 1212, 1218 (8th Cir. 1999) (affirming grant of summary judgment for
defendant where “only [plaintiff] could accurately identify the need for accommodations specific to her
job and workplace” and she failed to do so); Wallin v. Minnesota Dep't of Corrections, 153 F.3d
681, 689 (8th Cir. 1998) (“Where the disability, resulting limitations, and necessary reasonable
accommodations, are not open, obvious, and apparent to the employer, asis often the case when
menta disabilities are involved, the initid burden rests primarily upon the employee. . . to specificaly
identify the disability and resulting limitations, and to suggest the reasonable accommodations.” (citation

omitted)).

Once the plaintiff has made such arequest, the ADA and itsimplementing regulations require
that the parties engage in an “interactive process’ to determine what precise accommodations are
necessary. See 29 C.F.R. § 1630.2(0)(3) & 8§ 1630 App., 8§ 1630.9; accord Fjellestad, 188 F.3d at
951. This meansthat the employer “should firg anayze the relevant job and the specific limitations
imposad by the disahility and then, in consultation with the individud, identify potentia effective
accommodations.” See Cannice, 189 F.3d at 727. In essence, the employer and the employee must
work together in good faith to help each other determine what accommodation is necessary. |d.

Severd courts, however, have hed that an employer's fallure to engage in an interactive
process, sanding done, isinsufficient to expose the employer to liability under the ADA. See, e.g.,
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Barnett v. U.S Air, Inc., 157 F.3d 744, 752 (9th Cir. 1998) (and cases cited therein); accord
Cravens, 214 F.3d at 1021; Fjellestad, 188 F.3d at 952 (*We tend to agree with those courts that
hold that there is no per se ligbility under the ADA if an employer falsto engage in an interactive
process.”); Cannice, 189 F.3d at 727.

The Eighth Circuit has recognized that athough an employer will not be held ligble under the
ADA for failing to engage in an interactive process if no reasonable accommodation was possible, the
failure of an employer to engage in an interactive process to determine whether reasonable
accommodations are possible is prima facie evidence that the employer may be acting in bad faith. See
Fjellestad, 188 F.3d at 952; Cravens, 214 F.3d at 1021 (To establish that an employer failed to
participate in an interactive process, a disabled employee must show the employer knew about the
disability; the employee requested accommodation or assistance; the employer did not make a good
fath effort to assst the employee; and the employee could have been reasonably accommodated but
for the employer’ slack of good faith.). Accordingly, the Circuit held that summary judgment istypicaly
precluded when there is a genuine dispute as to whether the employer acted in good faith and engaged
in the interactive process of seeking reasonable accommodations. See Cravens, 214 F.3d at 1022,
Fjellestad, 188 F.3d at 953; accord Deane v. Pocono Medical Center, 142 F.3d 138 (3d Cir.
1998) (single telephone conversation between plaintiff and employer “hardly satisfies our standard that
the employer make reasonable efforts to assist the employee [and] to communicate with him in good
fath”).

On the other hand, summary judgment may be appropriate where the employee fails to engage
inthe interactive process. See, e.g., Treanor, 200 F.3d at 575 (plaintiff failled to create a genuine
question of fact in dispute on issue of interactive process where plaintiff requested part-time work,
defendant indicated that no such pogtion existed, plaintiff failed to identify any particular “ suitable”’
position and there was no evidence that defendant acted in bad faith by failing to investigate further the
existence of a reasonable accommodation); Webster v. Methodist Occupational Health Centers,
Inc., 141 F.3d 1236 (7th Cir. 1998) (no liability where employee failed to participate in the interactive
process required under the ADA); Stewart v. Happy Herman's Cheshire Bridge, Inc., 117 F.3d
1278, 1286 (11th Cir. 1997) (no ligbility where plaintiff failed to engage in interactive process after
employer offered accommodationsin that she did not provide employer with any substantive reasons as
to why dl five of the proffered accommodeations were unreasonable); Gerdes v. Swift-Eckrich, Inc.,
949 F. Supp. 1386 (N.D. lowa 1996) (summary judgment for employer appropriate where
responsbility for causing the breakdown of the interactive process rested plainly on plaintiff), aff’ d, 125
F.3d 634 (8th Cir. 1997).

Similarly, summary judgment may be appropriate in the absence of evidence that the employer
failed to make a good faith effort to arrive a a reasonable accommodetion for the plaintiff. See, e.g.,
Mole, 165 F.3d a 1218 (affirming grant of summary judgment for employer where “thereis no
evidence [the employer] faled to make a good faith reasonable effort to help [plaintiff] determine if
other accommodations might be needed.”); Beck v. University of Wisconsin Board of Regents 75
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F.3d 1130, 1137 (7th Cir. 1996) (“[W]here, as here, the employer does not obstruct the process, but
instead makes reasonabl e efforts both to communi cate with the employee and provide accommodation
based on the information it possessed, ADA liability smply does not follow.”).

Statutory Defenses

The ADA specificdly provides for the following defenses. (1) undue hardship (42 U.S.C. §
12112(b)(5)(A)); (2) direct threat to the hedlth or safety of othersin the workplace (42 U.S.C. 8
12113(b)); (3) employment qualification standard, test or selection criterion that isjob-related and
consistent with business necessity (42 U.S.C. 8 12113(a)); (4) religious entity (42 U.S.C. §
12113(c)(2)); (5) infectious or communicable disease (42 U.S.C. § 12113(d)(2)); and (6) illegal use of
drugs (42 U.S.C. 8§ 12114(a)). The statutory defenses most likely to lead to instruction issues are
undue hardship and direct threst. Seeinfra Model Instructions 5.53(A) and 5.53(B). The Committee
assumes that the burden of proving and pleading these defenses is on the defendant.

Undue Hardship

As st forth above, the ADA provides that an employer need not provide a reasonable
accommodation if it can prove that the accommodation would impose an undue hardship on the
operation of itsbusness. The term *undue hardship” is defined as “an action requiring sgnificant
difficulty or expense” which isto be consdered in light of the following factors. (i) the nature and cost
of the accommodeation; (ii) the employer’ s financia resources at the facility in question; (i) the
employer’s overdl financid resources; and (iv) the fiscd rdaionship of the facility in question with the
employer'soveral business. 42 U.S.C. § 12111(10).

Direct Threat

The ADA specificaly permits employers to rgect applicants and terminate employees who
pose a“direct threat” to the hedth or safety of othersin the workplace if such direct threat cannot be
eliminated by reasonable accommodation. 42 U.S.C. § 12113(b); see Wood v. Omaha Sch. Dist., 25
F.3d 667 (8th Cir. 1994) (insulin-dependent individuas with poorly controlled diabetes were not
qudified to serve as school bus drivers).

The courts aso have used the “direct threat” doctrine to support the terminations of individuas
who assault or threaten co-workers. For example, in Williams v. Widnall, 79 F.3d 1003 (10th Cir.
1996), the court upheld the termination of an acoholic employee who threatened his supervisor. See
also Crawford v. Runyon, 79 F.3d 743 (8th Cir. 1996) (upholding digtrict court’s finding of no
pretext in termination of postal worker who threatened to kill his supervisor); Fenton v. Pritchard
Corp., 926 F. Supp. 1437 (D. Kan. 1996) (upholding termination of disgruntled employee who
threatened to “go postal”).

The Supreme Court, in Chevron U.SA,, Inc. v. Echazabal, 536 U.S. 73, 78, 122 S. Ct.
2045, 2049 (2002), held that the statutory reference to threats to “ other individuals in the workplace”
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did not preclude the EEOC from adopting a regulation that, in the Court’ s words, “ carries the defense
one step further,” by dlowing an employer to adopt a qudification standard requiring that an individua
not pose adirect threet to the individud’s own hedth or safety, as well as the hedlth or safety of others.
29 C.F.R. §1630.15(b)(2). Seealso 29 C.F.R. §1630.2(r).

Procedur es and Remedies

Pursuant to 42 U.S.C. § 12117, ADA cases generally adopt the procedures and remedy
schemes from Title VIl cases. Doane v. City of Omaha, 115 F.3d 624, 629 (8th Cir. 1997).
Accordingly, an EEOC charge and right-to-sue notice typicaly will be necessary preconditions to an
ADA dam. See42 U.S.C. § 2000e-5. By virtue of the Civil Rights Act of 1991, damages under the
ADA generdly are the same as those available under Title VII. Thus, potentid remediesin ADA cases
include backpay, compensatory damages, punitive damages, and attorneys fees. See42 U.S.C. §
1981a.

In ADA cases, aplantiff prevails on theissue of liability by showing thet discrimination was a
“motivating factor” in the adverse employment decison. Pedigo v. P.A.M. Transport, Inc., 60 F.3d
1300, 1301 (8th Cir. 1995). See also Desert Palace, Inc. v. Costa, 539 U.S. 90, 97-102, 123 S.
Ct. 2148, 2152-53 (2003) (holding that “motivating factor” isthe standard for ligbility in a Title VI
discrimination case). The employer may nevertheless avoid an award of damages or reinstatement by
showing that it would have taken the same action in the absence of the impermissible mativating factor.
Pedigo, 60 F.3d at 1301; Doane, 115 F.3d at 629. In such cases, “remedies available are limited to a
declaratory judgment, an injunction that does not include an order for reinstatement or for back pay,
and some attorney’ sfees and costs.” Doane, 115 F.3d at 629 (quoting Pedigo, 60 F.3d at 1301)
(citing 42 U.S.C. § 2000e-5(0)(2)(B)(i) & (ii)). But see Pedigo v. P.A.M. Transport, Inc., 98 F.3d
396, 397-98 (8th Cir. 1996) (discussing prevailing party for purposes of awvarding attorneys' fees).

In addition, the ADA provides a*“good faith” defense if an employer “demongtrates good faith
efforts’ to find a reasonable accommodation with the plaintiff. See 42 U.S.C § 1981a(a)(3) and Model
Instruction 5.57, infra. If the jury finds that the employer has made such efforts, the plaintiff cannot
recover compensatory or punitive damages. See 42 U.S.C. § 1981a(a)(3).
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5.51A ADA - DISPARATE TREATMENT - ESSENTIAL ELEMENTS
(ACTUAL DISABILITY)

Your verdict must be for plaintiff and againgt defendant if dl of the following dements have
been proved by the [(greater weight) (preponderance)]* of the evidence:

Fird, plaintiff had (specify dleged imparment(s));? and

Second, such (specify dleged impairment(s)) substantialy limited plaintiff's ability to (pecify
major life activity or activities affected); and®

Third, defendant (specify action(s) taken with respect to plaintiff)?; and

Fourth, plaintiff could have performed the essentia functions® of (specify job held or position
sought)® at the time defendant (specify action(s) taken with respect to plaintiff) and

Fifth, defendant knew’ of plaintiff's (specify aleged impairment(s)) and plaintiff's (specify
dleged impairment(s)) [was a motivating factor]® [played a part]®in defendant's decision to (specify
action(s) taken with respect to plaintiff).

If any of the above elements has not been proved by the [(greater weight) (preponderance)] of
the evidence [or if defendant is entitled to a verdict under (describe ingtruction)],**° then your verdict
must be for defendant. [You may find that plaintiff's (specify aleged impairment(s)) [was amotivating
factor] [played apart] in defendant's (decision)! if it has been proved by the [(greater weight)
(preponderance)] of the evidence that defendant's stated reason(s) for its (decision) [(is) (are)] a
pretext to hide discrimination.] *2

Notes on Use

1. Sdect the bracketed language that corresponds to the burden-of -proof instruction given.
See also Modd Ingtruction 3.04, infra, and the Committee Comments thereto.

2. Inatypicd case, the plantiff will dlege discrimination on the basis of an actua disability.
Se 42 U.SC. 8 12102(2)(A). In such cases, the name of the condition is not essentia aslong asthe
Specified condition fits the definition of an impairment asused inthe ADA. See Doane v. City of
Omaha, 115 F.3d 624, 627 (8th Cir. 1997) (“[t]he determination of whether an individua has a
disability is not necessarily based on the name or diagnoss of the impairment the person has, but rather
on the effect of that impairment on the life of the individud.”) (quoting 29 C.F.R. 8 1630 App., 8
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1630.2(j)). Excessve detail is neither necessary nor desirable and may be interpreted by the appdllate
court as acomment on the evidence. See Caviness v. Nucor-Yamato Seel Co., 105 F.3d 1216,
1222 (8th Cir. 1997) (cautioning district court to be mindful of placing “undue emphasis’ on one party's
evidence).

As discussed in the Committee Comments, however, if the plaintiff contends that he or she had
arecord of adisahility, the language of the ingruction will have to be modified. See 42 U.S.C. 8§
12102(2)(B). For casesin which the plaintiff aleges that he or she was regarded by the defendant as
having adisbility, see infra Modd Instruction 5.51(B). Seeid. § 12102(2)(C).

3. Thisdement is designed to submit the issue of whether the plaintiff’ s dleged impairment
condtitutes a“disability” under the ADA. If necessary, the phrase “ subgtantialy limits’ may be defined.
Seeinfra Modd Instruction 5.52(C).

4. Insert the gppropriate language depending on the nature of the case (e.g.,“ discharge,”
“falureto hire” “falure to promote,” or “demotion” case). Where the plaintiff resgned but clamsa
“congructive discharge,” thisingruction should be modified. See infra Mode Ingruction £5:59} 5.93.

5. Thiseement is designed to submit the issue of whether the plaintiff isa* qudified individua”
under the ADA. If necessary, the phrase “essentid functions’ may be defined. Seeinfra Model
Instruction 5.52(B).

6. Inadischarge or demotion case, specify the position held by the plaintiff. In afalure-to-hire
or falure-to-promote case, Soecify the position for which the plaintiff applied. See Treanor v. MCI
Telecommunications Corp., 200 F.3d 570, 575-76 (8th Cir. 2000) (agreeing with district court’s
assessment that it could not evauate whether plaintiff was aqudified individua within the meaning of the
ADA because plaintiff failed to identify any particular job for which she was qudified).

7. Thislanguage may need to be modified if there is a digpute whether the defendant hed
adequate knowledge of the plaintiff’simpairment. See Webb v. Mercy Hosp., 102 F.3d 958, 960 (8th
Cir. 1996) (holding that an employer did not violate the ADA when it discharged a nurse who had a
history of hospitdization for depression because there was no evidence that the employer knew of her
diagnoss); Hopper v. Hallmark Cards, Inc., 87 F.3d 983, 990 (8th Cir. 1996) (upholding summary
judgment for the employer where the plaintiff concealed the severity of her disabling condition even
though the employer had some awareness of the plaintiff’ s hedth problems). See also Miller v.
National Casualty Co., 61 F.3d 627, 630 (8th Cir. 1995) (employee’ s complaints of stress
insufficient to put employer on notice of any disability when it had not been informed about a diagnoss
of manic depression; to extent symptoms were known, they were not “so obvioudy manifestations of an
underlying disability thet it would be reasonable to infer that [her] employer actudly knew of the
disability” (quoting Hedberg v. Indiana Bell Tele. Co., 47 F.3d 928, 934 (7th Cir. 1995))). For more
discussion on thisissue, see section 5.50.
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8. The phrase“motivating factor” is the proper phrase to use in the ingtruction, see Pedigo v.
P.A.M. Transport Inc., 60 F.3d 1300, 1301 (8th Cir. 1995), and the Committee recommends that the
definition set forth in Model Ingtruction 5.96, infra, be given.

9. See Modd Ingruction 5.96, which defines “moativating factor” in terms of whether the
characterigtic “played apart or arole” in the defendant’ s decision. The phrase “motivating factor” need
not be defined if the definition itsdlf is used in the ement ingruction.

10. Thislanguage should be used when the defendant is submitting an affirmative defense. The
ADA specificdly provides for the following affirmative defenses. direct threat (42 U.S.C. § 12113(b));
religious entity (42 U.S.C. § 12113(c)(1)); infectious or communicable disease (42 U.S.C. §
12113(d)(2)); illega use of drugs (42 U.S.C. 12114(a)); undue hardship (42 U.S.C. §
12112(b)(5)(A)); and employment qudification standard, test or selection criterion that isjob-related
and consistent with business necessity (42 U.S.C. § 12113(a)).

11. Conggtent with the various essentid dements indructionsin this section, thisinstruction
makes references to the defendant's "decison.” It may be modified if another term--such as "actions’
or "conduct"--would be more appropriate.

12. This sentence may be added, if appropriate. See Modd Instruction 5.95 and Moore v.
Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001), which states “[w]e do not
express any view as to whether it ever would be reversible error for atria court to fall to give a pretext
ingruction, though we tend to doulbt it.”

Committee Comments

Thisingruction is desgned to submit cases in which the primary issue iswhether the plaintiff's
disability was a motivating factor in the employment decison. The ingtruction may be modified if the
plantiff allegesthat he or she has arecord of adisability. See42 U.S.C. § 12102(2)(B); 29 C.F.R. §
1630.2(g). If the plaintiff aleges that he or she did not have an actud disability, but that he or she was
regarded by the defendant as having a disability, see 42 U.S.C. § 12102(2)(C), the appropriate
ingruction for useisMode Ingruction 5.51(B), infra.

The McDonnell Douglas burden-shifting scheme gpplies in andlyzing clams of intentiona
discrimination under the ADA. See, e.g., Christopher v. Adam's Mark Hotels, 137 F.3d 1069, 1071
(8th Cir. 1998) (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04 (1973)). Itis
unnecessary and inadvisable, however, to ingruct the jury regarding the McDonnell Douglas andyss.
Lang v. Sar Herald, 107 F.3d 1308, 1312 (8th Cir. 1997) (“ Reference to this complex analysisis not
necessary . . . or even recommended.”); Williams v. Valentec Kisco, Inc., 964 F.2d 723, 731 (8th
Cir. 1992) (“*[T]he McDonnell Douglas 'ritud is not well suited as a detailed ingruction to the jury' and
adds little understanding to deciding the ultimate question of discrimination.”) (quoting Grebin v. Soux
Falls Indep. Sch. Dist. No. 49-5, 779 F.2d 18, 20 (8th Cir. 1985)). Instead, the submission to the
jury should focus on the ultimate issues of whether intentiona discrimination was a motivating factor in
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the defendant's employment decision. See Lang, 107 F.3d at 1312 (“Model instruction § 5.91
properly focuses on the sngle ultimate factud issue for the jury--whether the plaintiff isavictim of
intentiond discrimination ... .").
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5.51B ADA-- DISPARATE TREATMENT - ESSENTIAL ELEMENTS
(PERCEIVED DISABILITY)

Your verdict must be for plaintiff and againgt defendant if dl of the following dements have
been proved by the [(greater weight) (preponderance)]* of the evidence:

First, defendant regarded plaintiff's (specify adleged impairment(s))? as substantialy limiting
plantiff's ability to (specify maor life activity or activities defendant allegedly beieved were affected);
a-ﬂ3

Second, defendant (specify action(s) taken with respect to plaintiff)* and

Third, plaintiff could have performed the essentia functions® of (specify job held or position
sought)® a the time defendant (Specify action(s) taken with respect to plaintiff); and

Fourth, plaintiff's (specify aleged impairment(s)) [was amotivating factor]” [played a part]®in
defendant's decision to (specify action(s) taken with respect to plaintiff).

If any of the above elements has not been proved by the [(greater weight) (preponderance)] of
the evidence [or if defendant is entitled to a verdict under (describe ingtruction)],#® then your verdict
must be for defendant. [You may find that plaintiff's (specify dleged imparment(s)) [was a motivating
factor] [played a part] in defendant's (decision)*° if it has been proved by the [(greater weight)
(preponderance)] of the evidence that defendant's stated reason(s) for its (decision) [(is) (are)] a
pretext to hide discrimination.] *

Notes on Use

1. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.
See also Modd Instruction 3.04, infra, and the Committee Comments thereto.

2. It may bethat in the mgority of “percaived disability” cases, the plaintiff has an actua
impairment, dthough the impairment does not substantidly limit any of the plaintiff's mgor life activities.
See 29 C.F.R. 8 1630.2(1)(1) (explaining that a person is “regarded as’ having an impairment that
subgtantidly limits amgor life activity “if he or she has a physica or menta impairment that does not
subgantidly limit mgor life activities but istrested . . . as condtituting such limitation™).

In such cases, the name of the condition is not essentid aslong as the specified condition fits the
definition of an impairment as used inthe ADA. See Doane v. City of Omaha, 115 F.3d 624, 627
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(8th Cir. 1997) (“[t]he determination of whether an individua has a disability is not necessarily based on
the name or diagnoss of the impairment the person has, but rather on the effect of that impairment on
the life of theindividual.”) (quoting 29 C.F.R. 8 1630 App., § 1630.2(j)). Excessive detall is neither
necessary nor desirable and may be interpreted by the gppellate court as a comment on the evidence.
See Caviness v. Nucor-Yamato Steel Co., 105 F.3d 1216, 1222 (8th Cir. 1997) (cautioning district
court to be mindful of placing “undue emphads’ on one party's evidence).

3. Thisdement is desgned to submit the issue of whether the plaintiff has a“ disability” within
the meaning of the ADA because the defendant regarded plaintiff as having a subgtantialy limiting
imparment. See 42 U.S.C. § 12102(2)(C). If necessary, the phrase “substantialy limits’ may be
defined. Seeinfra Modd Instruction 5.52(C).

4. Insert the gppropriate language depending on the nature of the case (e.g.," discharge,”
“falureto hire” “falure to promote,” or “demotion” case). Where the plaintiff resgned but clamsa
“condructive discharge,” thisingruction should be modified. See infra Modd Instruction 5.59.

5. Thiseement is designed to submit the issue of whether the plaintiff isa* qudified individuad”
under the ADA. If necessary, the phrase “essentid functions’ may be defined. See infra Model
Instruction 5.52(B).

6. Inadischarge or demotion case, specify the position held by the plaintiff. In afalure-to-hire
or falure-to-promote case, specify the postion for which the plaintiff goplied. See Treanor v. MCI
Telecommunications Corp., 200 F.3d 570, 575-76 (8th Cir. 2000) (agreeing with district court’s
assessment that it could not evaluate whether plaintiff was aqudified individua within the meaning of the
ADA because plaintiff falled to identify any particular job for which she was qudlified).

7. The phrase “motivating factor” is the proper phrase to use in the ingtruction, see Pedigo v.
P.A.M. Transport Inc., 60 F.3d 1300, 1301 (8th Cir. 1995), and the Committee recommends that the
definition set forth in Modd Ingruction 5.96, infra, be given.

8. See Modd Ingruction 5.96, which defines “motivating factor” in terms of whether the
characterigtic “played apart or arole’ in the defendant’ s decision. The phrase “ motivating factor” need
not be defined if the definition itsdlf is used in the ement ingtruction.

9. Thislanguage should be used when the defendant is submitting an affirmative defense. The
ADA specificaly providesfor the following affirmative defenses direct threet (42 U.S.C. § 12113(b));
religious entity (42 U.S.C. § 12113(c)(1)); infectious or communicable disease (42 U.S.C. §
12113(d)(2)); illega use of drugs (42 U.S.C. 12114(a)); undue hardship (42 U.S.C. §
12112(b)(5)(A)); and employment qualification standard, test or selection criterion that is job-related
and consistent with business necessity (42 U.S.C. § 12113(a)).
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10. Conggtent with the various essentid dements indructionsin this section, thisingtruction
makes references to the defendant's "decison.” 1t may be modified if another term--such as "actions’
or "conduct”--would be more appropriate.

11. Thissentence may be added, if appropriate. See Modd Instruction 5.95 and Moore v.
Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001), which states “[w]e do not
express any view as to whether it ever would be reversible error for atria court to fail to give a pretext
ingtruction, though we tend to doubt it.”

Committee Comments

Thisingruction is designed to submit cases in which the primary issue is whether the plaintiff's
perceived disability was a motivating factor in the employment decison. See42 U.S.C. §
12102(2)(C).

The McDonnell Douglas burden-shifting scheme gpplies in andyzing daims of intentiona
discrimination under the ADA. See, e.g., Christopher v. Adam's Mark Hotels, 137 F.3d 1069, 1071
(8th Cir. 1998) (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04 (1973)). Itis
unnecessary and inadvisable, however, to ingruct the jury regarding the McDonnell Douglas andyss.
Lang v. Sar Herald, 107 F.3d 1308, 1312 (8th Cir. 1997) (“Reference to this complex anadysisis not
necessary . . . or even recommended.”); Williams v. Valentec Kisco, Inc., 964 F.2d 723, 731 (8th
Cir. 1992) (“[T]he McDonnell Douglas 'ritud is not well suited as a detailed ingtruction to the jury' and
adds little understanding to deciding the ultimate question of discrimination.”) (quoting Grebin v. Soux
Falls Indep. Sch. Dist. No. 49-5, 779 F.2d 18, 20 (8th Cir. 1985)). Instead, the submission to the
jury should focus on the ultimate issues of whether intentiona discrimination was a motivating factor in
the defendant's employment decison. See Lang, 107 F.3d at 1312 (“Modd instruction § 5.91
properly focuses on the single ultimate factua issue for the jury--whether the plaintiff isavictim of
intentiond discrimination ... .").
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5.51A/B(1) ADA--DISPARATE TREATMENT
“SAME DECISION” INSTRUCTION

If you find in favor of plaintiff under Ingtruction __,* then you must answer the following
question in the verdict form[s]: Has it been proved by the [(greater weight) (preponderance)]? of the

evidence that defendant would have (specify action taken with respect to plaintiff) even if defendant had
not consdered plaintiff’s (specify aleged impairment)?

Noteson Use
1. Fill in the number or title of the essential dements ingtruction here.

2. Select the bracketed language that corresponds to the burden-of-proof instruction given.
See also Modd Ingtruction 3.04, infra, and the Committee Comments thereto.

Committee Comments

If aplantiff prevails on theissue of ligbility by showing that discrimination was a"motivating
factor," the defendant nevertheless may avoid an award of damages or reinstatement by showing that it
would have taken the same action "in the absence of the impermissible motivating factor.” See 42
U.S.C. § 2000e-5(g)(2)(B). Thisingtruction is designed to submit this"same decison” issue to the jury.
See Doane v. City of Omaha, 115 F.3d 624, 629 (8th Cir. 1997) (discussing remedies availablein
"mixed motive" case under ADA); Pedigo v. P.A.M. Transport, Inc., 60 F.3d 1300, 1301 (8th Cir.
1995) (same). See also Pedigo v. P.A.M. Transport, Inc., 98 F.3d 396, 396-97 (8th Cir. 1996)
(discussing “ prevailing party” for purposes of awarding attorneys fees).
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5.51C ADA - REASONABLE ACCOMMODATION CASES
(Specific Accommodation | dentified)

Your verdict must be for plaintiff and againgt defendant if dl of the following dements have
been proved by the [(greater weight) (preponderance)]* of the evidence:

Fird, plaintiff had (specify dleged imparment(s));? and

Second, such (specify dleged impairment(s)) substantialy limited plaintiff's ability to (pecify
major life activity or activities affected); and®

Third, defendant knew* of plaintiff’s (specify aleged impairment(s)); and

Fourth, plaintiff could have performed the essentia functions® of the (specify job held or
position sought) at the time defendant (Specify action(s) taken with respect to plaintiff) if plaintiff had
been provided with (specify accommodation(s) identified by plaintiff)®; and

Fifth, providing (specify accommodation(s) identified by plaintiff) would have been reasonable;
and

Sixth, defendant failed to provide (pecify accommodation(s) identified by plaintiff) and failed to
provide any other reasonable accommodation.’

If any of the above elements has not been proved by the [(greater weight) (preponderance)] of
the evidence [or if defendant is entitled to a verdict under (describe ingtruction)], & then your verdict
must be for defendant.

Notes on Use

1. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.
See also Modd Instruction 3.04, infra, and the Committee Comments thereto.

2. The name of the condition is not essentid aslong as the specified condition fits the definition
of an imparment as used inthe ADA. See Doanev. City of Omaha, 115 F.3d 624, 627 (8th Cir.
1997) (“[t]he determination of whether an individua has a disability is not necessarily based on the
name or diagnosis of the impairment the person has, but rather on the effect of that impairment on the
life of theindividud.”) (quoting 29 C.F.R. 8 1630 App., § 1630.2(j)). Excessve detail is neither
necessary nor desirable and may be interpreted by the appellate court as a comment on the evidence.
See Caviness v. Nucor-Yamato Seel Co., 105 F.3d 1216, 1222 (8th Cir. 1997) (cautioning district
court to be mindful of placing “undue emphasis’ on one party's evidence).
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3. Thisdement is designed to submit the issue of whether the plaintiff’s dleged impairment
condtitutes a“disability” under the ADA. If necessary, the phrase “ subgtantialy limits’ may be defined.
Seeinfra Modd Ingtruction 5.52(C).

4. Thislanguage may need to be modified if thereis a dispute whether the defendant had
adequate knowledge of the plaintiff’simpairment. See Webb v. Mercy Hosp., 102 F.3d 958, 960 (8th
Cir. 1996) (holding that an employer did not violate the ADA when it discharged a nurse who had a
history of hospitdization for depression because there was no evidence that the employer knew of her
diagnosis); Hopper v. Hallmark Cards, Inc., 87 F.3d 983, 990 (8th Cir. 1996) (upholding summary
judgment for the employer where the plaintiff concealed the severity of her disabling condition even
though the employer had some awareness of the plaintiff’s hedth problems). See also Miller v.
National Casualty Co., 61 F.3d 627, 630 (8th Cir. 1995) (employee’ s complaints of stress
insufficient to put employer on notice of any disability when it had not been informed about a diagnoss
of manic depression; to extent symptoms were known, they were not “so obvioudy manifestations of an
underlying disability thet it would be reasonable to infer that [her] employer actudly knew of the
disability” (quoting Hedberg v. Indiana Bell Tele. Co., 47 F.3d 928, 934 (7th Cir. 1995))). For more
discussion on thisissue, see section 5.50.

5. Thisdement is designed to submit the issue of whether the plaintiff isa“qudified individud”
under the ADA. If necessary, the phrase “essentid functions’ may be defined. Seeinfra Model
Instruction 5.52(B).

6. It may bethat in the mgority of cases, the plaintiff requests the provision of a specific
accommodation (e.g., amodified work schedule). In some cases, however, the plaintiff may smply
notify the employer of his or her need for an accommodation in generd. In such cases, the language of
the instruction should be modified.

7. An employer is not obligated to provide an employee the accommodation he or she requests
or prefers. See, e.g., Cravens, 214 F.3d at 1019. The employer need only provide some reasonable
accommodation. Hennenfent v. Mid Dakota Clinic, P.C., 164 F.3d 419, 422 n.2 (8th Cir. 1998);
accord Kidl v. Sdlect Artificials, Inc., 169 F.3d 1131, 1137 (8th Cir. 1999) (“If more than one
accommodation would alow the individua to perform the essentid functions of the pogtion, ‘the
employer providing the accommodation has the ultimate discretion to choose between effective
accommodations, and may choose the |ess expendve accommodation or the accommodation that is
eader for it to provide.”).

8. Thislanguage should be used when the defendant is submitting an affirmative defense. The
ADA specificaly provides for the following affirmative defenses. direct threat (42 U.S.C. § 12113(b));
religious entity (42 U.S.C. § 12113(c)(1)); infectious or communicable disease (42 U.S.C. §
12113(d)(2)); illega use of drugs (42 U.S.C. § 12114(a)); undue hardship (42 U.S.C. §
12112(b)(5)(A)); and employment qualification standard, test or selection criterion that is job-related
and consistent with business necessity (42 U.S.C. § 12113(a)).
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Committee Comments

The ADA requires employers to make reasonable accommodations to allow disabled
individuas to perform the essentia functions of their positions. Kiel v. Select Artificials, Inc., 169
F.3d 1131, 1136 (8th Cir. 1999). Although many individuas with disabilities are qudified to perform
the essentia functions of jobs without need of any accommodation, thisingruction is desgned for usein
cases in which the nature or extent of accommodations provided to an otherwise qudified individud is
indispute. For adiscussion of the “interactive process’ in which employers and employees may be
required to engage to determine the nature and extent of accommodations needed, see section 5.50.

The term “accommodation” means making modifications to the work place which dlows a
person with a disability to perform the essentia functions of the job or dlows a person with a disability
to enjoy the same benefits and privileges as an employee without a disability. See Kiel, 169 F.3d at
1136 (“A reasonable accommodation should provide the disabled individua an equa employment
opportunity, including an opportunity to atain the same level of performance, benefits, and privileges
that is available to amilarly stuated employees who are not disabled.”).

A “reasonable’” accommodation is one that could reasonably be made under the circumstances
and may include but is not limited to: making exigting facilities used by employees readily accessible to
and usable by individuals with disahilities; job restructuring; part-time or modified work schedules;
reassgnment to a vacant position; acquisition or modifications of equipment or devices, appropriate
adjustment or modifications of examinations, training materids, or policies, the provison of qudified
readers or interpreters; and other smilar accommodations for individuas with disabilities. 29 C.F.R. 8
1630.2(0); Benson v. Northwest Airlines, Inc., 62 F.3d 1108, 1112-13 (8th Cir. 1995).

Although part-time work and job restructuring may be considered reasonable accommodations,
“[t]his does not mean an employer is required to offer those accommodationsin every case” Treanor
v. MCI Telecommunications Corp., 200 F.3d 570, 575 (8th Cir. 2000). Moreover, although job
restructuring is a possible accommodation under the ADA, an employer need not redllocate the
essentid functions of ajob. Fjellestad v. Pizza Hut of Am., Inc., 188 F.3d 944, 950 (8th Cir. 1999);
Lloyd v. Hardin County, lowa, 207 F.3d 1080, 1084 (8th Cir. 2000); Treanor v. MCI
Telecommunications Corp., 200 F.3d 570, 575 (8th Cir. 2000); Moritz v. Frontier Airlines, Inc.,
147 F.3d 784, 788 (8th Cir. 1998); Benson, 62 F.3d at 1112-13 (citing 42 U.S.C. § 12111(9)(B); 29
C.F.R. 8§1630.2(0)(2)(ii)). In addition, an employer is not obligated to hire additiona employees or
reassgn existing workersto assst an employee. Fjellestad, 188 F.3d at 950 (citing Moritz, 124 F.3d
at 788).

Reassgnment to a vacant position is another possible accommodation under the ADA.
Benson, 62 F.3d at 1114 (citing 42 U.S.C. § 12111(9)(B); 29 C.F.R. 8 1630.2(0)(2)(ii)); see also
Fjellestad, 188 F.3d at 950-51 (plaintiff created genuine issue of materia fact asto whether employer
could have reassgned her to a specific, vacant postion). In fact, the Eighth Circuit has recognized that,
in certain circumstances, reassignment to a vacant position may be “necessary” as areasonable
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accommodation. See Cravens V. Blue Cross & Blue Shield of Kansas City, 214 F.3d 1011, 1018
(8th Cir. 2000). The scope of the reassgnment duty is limited, however. Id. at 1019. For example,
reassgnment is an accommodation of “last resort”; thet is, the “very prospect of reassignment does not
even arise unless accommodation within the individud’ s current position would pose an undue
hardship.” 1d. Moreover, the ADA does not require an employer to create a new postion as an
accommodation. 1d.; see also Treanor, 200 F.3d a 575 (“[ T]he ADA does not require an employer
to create anew part-time position where none previoudy existed.”); Fjellestad, 188 F.3d at 950
(employer not required to create new position or to create permanent position out of atemporary one).
In addition, an employer is not required to “bump” another employee in order to reassign a disabled
employee to that postion. Cravens, 214 F.3d at 1019. Promotionisnot required. 1d. Fndly, the
employee must be “ otherwise qudified” for the reassgnment postion. 1d.

An employer is not obligated to provide an employee the accommodation he or she requests or
prefers. See, e.g., Cravens, 214 F.3d at 1019. The employer need only provide some reasonable
accommodation. Hennenfent v. Mid Dakota Clinic, P.C., 164 F.3d 419, 422 n.2 (8th Cir. 1998);
accord Kidl v. Select Artificials, Inc., 169 F.3d 1131, 1137 (8th Cir. 1999) (“If more than one
accommodation would alow the individud to perform the essentid functions of the position, ‘the
employer providing the accommodation has the ultimate discretion to choose between effective
accommodations, and may choose the less expensive accommodation or the accommodation that is
easer for it to provide.’”).

An employer’s showing that the requested accommodation would violate the rules of an existing
seniority system (e.q., an employee srequest to remain a alighter duty position in the mailroom, in
disregard of more senior employees’ rightsto “bid in” to that position) is ordinarily enough to show that
the accommodation is not “reasonable’ and to entitle the employer to summary judgment. US
Airways, Inc. v. Barnett, 535 U.S. 391, 394, 403-04, 122 S. Ct. 1516, 1519, 1524 (2002). The
employee may defeat summary judgment and create ajury question by presenting evidence of specid
circumstances that make an exception to a seniority rule “reasonable’ in the particular case. 1d. at
1519, 1525. Examples of specid circumstances are the employer’ sfairly frequent exercise of aright to
change the seniority system unilaterdly and a seniority system containing exceptions such that one
further exception is unlikely to matter. 1d. at 1525.

The ADA does not require the preferentia trestment of individuas with disabilitiesin terms of
job qudifications as a reasonable accommodation. See Harrisv. Polk County, 103 F.2d 696, 697
(8th Cir. 1996) (employer lawfully denied job to disabled gpplicant on basis of crimina record which
alegedly had resulted from prior psychologica problems because “an employer may hold disabled
employees to the same standard of law-abiding conduct as al other employees’).

In some cases, the timing of the plaintiff's dleged disability is critical. If necessary, the language
may be modified to incorporate the relevant time frame of the plaintiff's dleged disability.
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5.52A DISABILITY

[no definition recommended]

Committee Comments

As drafted, the Modd Instructions do not use the term "disability” and, thus, do not require the
jury to determine whether a plaintiff hasa"disability.” Rather, the indructions require the jury to find the
facts which support the underlying dements of adisability under the Act.
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5.52B ESSENTIAL FUNCTIONS

In determining whether ajob function is essentia, you should consder the following factors:
[(1) The employer's judgment as to which functions of the job are essentid; (2) written job descriptions;
(3) the amount of time spent on the job performing the function in question; (4) consequences of not
requiring the person to perform the function; (5) the terms of a collective bargaining agreement; (6) the
work experience of persons who have held the job; (7) the current work experience of personsin
amilar jobs; (8) whether the reason the position existsis to perform the function; (9) whether there are
alimited number of employees available among whom the performance of the function can be
digtributed; (10) whether the function is highly specidized and the individud in the position was hired for
his or her expertise or ability to perform the function; and (11) (list any other relevant factors supported
by the evidence)].

No one factor is necessarily controlling. Y ou should congder dl of the evidence in deciding
whether ajob function is essentid.

The term "essentia functions' means the fundamenta job duties of the employment position the
plaintiff holds or for which the plaintiff has gpplied. The term "essentid functions' does not include the
margina functions of the pogtion.

Notes on Use

1. Thisingruction should be modified, as appropriate, to include only those factors supported
by the evidence.

Committee Comments

The ADA protects only those individuas who, with or without reasonable accommodetion, can
perform the essentid functions of the employment position that the plaintiff holds or desres. See 42
U.S.C. § 12111(8); Lloyd v. Hardin County, lowa, 207 F.3d 1080, 1084 (8th Cir. 2000); Moritz v.
Frontier Airlines, Inc., 147 F.3d 784, 786-87 (8th Cir. 1998); Benson v. Northwest Airlines, Inc.,
62 F.3d 1108, 1112-13 (8th Cir. 1995). Thus, thisingtruction is designed for use in connection with
the essentid elements ingtruction in cases where the issue of whether a particular job requirement or
task isan "essentid function” of the job isin dispute. The ingruction, athough not technicaly a
definition, should be used to indruct the jury in determining whether agiven job duty is essentid.
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Theingruction is based on 29 C.F.R. § 1630.2(n) and the Eighth Circuit's opinionsin Nesser
v. Trans World Airlines, Inc., 160 F.3d 442, 445-46 (8th Cir. 1998) (“ An employer's identification of
apogtion's“essentia functions’ is given some deference under the ADA.”); Moritz, 147 F.3d at 787;
and Benson, 62 F.3d at 1113.
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552C SUBSTANTIALLY LIMITS

The phrase “subgantidly limits” as used in these ingtructions means an individud is [unable to
perform (specify maor life activity affected)] [Sgnificantly restricted in the ability to perform (pecify
mgjor life activity affected)].

In determining whether the plaintiff's imparment subgtantialy limits plaintiff's ability to (specify
magor life activity affected), you should compare the plaintiff's ability to (specify mgor life activity
affected) with that of the average person. In doing so, you should aso congder: (1) the nature and
Severity of the impairment; (2) how long the impairment will last or is expected to last; and (3) the
permanent or long-term impact, or expected impact, of the impairment. [ Temporary imparments with
little or no long-term impact are not sufficient.)?

It is not the name of an impairment or a condition that matters, but rather the effect of an
imparment or condition on the life of a particular person.

Noteson Use
1. Sdect the bracketed language thet is supported by the evidence.
2. Usethe bracketed language only if it is supported by the evidence.
Committee Comments

Thisingruction is designed for use in connection with the essentid dementsingruction in cases
in which the issue of whether plaintiff has a disability under the ADA isin dispute. The language of the
ingruction isbased on 29 C.F.R. § 1630.2(j). The term “substantidly limits’ may be of such common
usage that a definition isnot required. If the Court desires to define the term, however, the Committee
recommends this definition. The ingtruction will need to be modified in cases where the plantiff clams
that the defendant “regarded” plaintiff as having a subgtantialy limiting impairmen.

An impairment is only a disability under the ADA if it substantialy limits one or more mgor life
activities. See 42 U.S.C. 8§ 12102(2). The phrase“subgtantidly limits’ meansthat an individud is (i)
unable to perform amgor life activity that the average person in the genera population can perform; or
(ii) sgnificantly restricted as to the condition, manner or duration under which an individua can perform
amgjor lifeactivity. 29 C.F.R. § 1630.2(j)(2); Fjellestad v. Pizza Hut of Am, Inc., 188 F.3d 944,
948-49 (8th Cir. 1999); Show v. Ridgeway Med. Ctr., 128 F.3d 1201, 1206 (8th Cir. 1997);
Helfter v. United Parcel Serv., Inc., 115 F.3d 613, 616 (8th Cir. 1997).

DRAFT 6/2/04 103 5.52C



Employment Cases—Element-and-Damagetnstructions

The United States Supreme Court has held that aphysical or menta impairment thet is
corrected by medication, the body’ s own systems, or other measures does not “subgtantidly limit” a
mgor life activity. See Murphy v. United Parcel Serv., Inc., 527 U.S. 516 (1999); Sutton v. United
Air Lines, Inc., 527 U.S. 471 (1999); Albertson’s, Inc. v. Kirkingburg, 527 U.S. 555 (1999);
accord Spades v. City of Walnut Ridge, 186 F.3d 897, 899-900 (8th Cir. 1999) (alleged disability of
depresson did not subgtantidly limit any of plaintiff’ s maor life activities where plaintiff conceded that
resort to medicines and counseling alowed him to function without limitation); Cooper v. Olin Corp.,
246 F.3d 1083, 1088-89 (8" Cir. 2001) (depression did not substantialy limit plaintiff s major life
activities where she lived done, handled her own finances, operated heavy equipment and cared for
animas, home and famland); Orr v. Wal-Mart Stores, Inc., 297 F.3d 720, 724 (8" Cir. 2002)
(pharmacist, whose digbetes was treated with insulin and diet, failed to demondtrate that his condition
subgtantialy limited hismagor life activities, court could not consder what could or would occur if
plaintiff stopped treating his digbetes or how it might develop in the future).

The following factors are relevant in determining whether an individua is subgtantialy limited in
amgor life activity: (i) the nature and severity of the impairment; (i) the duration or expected duraion
of the impairment; and (iii) the permanent or long-term impact, or the expected permanent or long-term
impact of or resulting from the impairment. 29 C.F.R. 8 1630.2(j)(2); Fjellestad, 188 F.3d at 949;
Show, 128 F.3d at 1207; Helfter, 115 F.3d at 616; Aucutt v. Sx Flags Over Mid-America, Inc., 85
F.3d 1311, 1319 (8th Cir. 1996). Temporary, non-chronic impairments of short duration with little or
no long-term or permanent impact are usudly not disabilities. See Gutridge v. Clure, 153 F.3d 898,
901-02 (8th Cir. 1998) (citing 29 C.F.R. § 1630 App., 8 1630.2(j); Heintzelman v. Runyon, 120
F.3d 143, 145 (8th Cir. 1997)).

If the plaintiff dlegesthat he or she is subgtantidly limited in the mgor life activity of working, a
separate ingruction may need to be given. Generdly, the inability to perform asingle, particular job
does not condtitute a substantia limitation in the maor life activity of working. Snhow, 128 F.3d at 1206
(citing 29 C.F.R. 8§ 1630.2(j)(3)(i)); Aucutt, 85 F.3d at 1319 (same); accord Fjellestad, 188 F.3d at
949 (“Finding that an individud is subgtantidly limited in his or her ability to work requires a showing
that his or her overadl employment opportunities are limited.”). Rather, a person must show the
impairment sgnificantly restricts his or her ability to perform ether a class of jobs or a broad range of
jobsin various classes as compared to the average person having comparable training, skills, and
abilities. Snow, 128 F.3d at 1206-07 (citing 29 C.F.R. 8 1630.2(j)(3)(i)); Webb v. Garelick Mfg.
Co., 94 F.3d 484, 487 (8th Cir. 1996) (same); accord Shipley v. City of University City, 195 F.3d
1020, 1022-23 (8th Cir. 1999) (citing Sutton v. United Air Lines, Inc., 527 U.S. 471, {—3490-94,
119 S. Ct. 2139, 2150-52 (1999)); Fjellestad, 188 F.3d at 949.

Thefollowing factors are relevant in determining whether a person is subgtantidly limited in the
mgor life activity of working: (1) the number and type of jobs from which the individua has been
disqudified because of the impairment; (2) the geographica areato which the individua has reasonable
access, and (3) the individud’ s job training, experience and expectations. 29 C.F.R. 8 1630.2(j)(3);
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Fjellestad, 188 F.3d at 949; Helfter v. United Parcel Serv., Inc., 115 F.3d 613, 617 (8th Cir.
1997); Webb v. Garelick Mfg. Co., 94 F.3d 484, 487 (8th Cir. 1996).

A plaintiff who dleges a subgtantid limitation in the major life activity of performing manud
tasks mugt show an impairment restricting his or her ability to perform “the types of manuad tasks of
central importance to peopl€ sdaily lives,” such as “household chores, bathing and brushing on€'s
teeth,” rather than Ssmply an inability to perform the manua tasks unique to a particular job. Toyota
Motor Mfq. v. Williams, 584 U.S. 184, 202, 122 S. Ct. 681, 693 (2002). Thus, in Toyota Motor
Mfg. v. Williams, an employee with carpa tunnd syndrome could not establish disability smply by
showing that she could not do repetitive work with hands and arms extended at or above shoulder
levels for extended periods of time, as required by her specidized assembly linejob. 1d. Seealso
Fenney v. Dakota, Minnesota & Eastern Railroad Co., 327 F.3d 707, 715 (8" Cir. 2003), holding
that Toyota’' s andydsis not limited to the activity of performing manud tasks, and that a plaintiff
daming subgtantid limitation in caring for himsdf was required to “ demondtrate that his imparment
‘prevents or saverdy redricts his ability to care for himsdf compared with how unimpaired individuas
normally carefor themsdlvesin dally life”

Ultimately, “a court must ask ‘whether the particular impairment condtitutes for the particular
person a significant barrier to employment.”” Webb, 94 F.3d at 488 (quoting Forrisi v. Bowen, 794
F.2d 931, 933 (4th Cir. 1986)). The courts caution, however, that “‘working’ does not mean working
a aparticular job of that person’s choice.” Smith v. City of Des Moines, 99 F.3d 1466, 1474 (8th
Cir. 1996) (quoting Wooten v. Farmland Foods, 58 F.3d 382, 386 (8th Cir. 1995)).
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5.53A "UNDUE HARDSHIP" -- STATUTORY DEFENSE

Your verdict must be in favor of the defendant if it has been proved by the [(greater weight)
(preponderance)]* of the evidence that providing (specify accommodation) would cause an undue
hardship on the operation of defendant's business.

The term "undue hardship,” as used in these ingtructions, means an action requiring defendant to
incur Sgnificant difficulty or expense when consdered in light of the following:

[(2) the nature and cost of (specify accommodation);

(2) the overdl financid resources of the facility involved in the provison of (specify
accommodation), the number of persons employed at such facility and the effect on expenses and
resources,

(3) the overal financid resources of the defendant;

(4) the overal size of the business of defendant with respect to the number of its employees and
the number, type and location of itsfacilities;

(5) the type of operation of the defendant, including the composition, structure, and functions of
the workforce;

(6) theimpact of (specify accommodation) on the operation of the facility, including the impact
on the ability of other employeesto perform their duties and the impact on the facility's ability to
conduct business,

and (list any other relevant factors supported by the evidence)] .

Notes on Use

1. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.
See also Modd Instruction 3.04, infra, and the Committee Comments thereto.

2. Thisingtruction should be modified, as gppropriate, to include only those factors supported
by the evidence.

Committee Comments

Under the ADA, an employer must provide a reasonable accommodation to the known
physicd limitations of a qudified applicant or employee with adisability unlessit can show that the
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accommodation would impose an undue hardship on the business. See 42 U.S.C. § 12111(9) and
Modd Ingtruction 5.51(B), infra, Committee Comments. Thus, this instruction should be used to
submit the defense of undue hardship. See 42 U.S.C. § 12111(10).

Eighth Circuit case law holds that the defendant in any civil case is entitled to a specific
ingruction on itstheory of the casg, if the ingtruction is"legaly correct, supported by the evidence and
brought to the court's attention in atimely request.” Des Moines Bd. of Water Works v. Alvord,
Burdick & Howson, 706 F.2d 820, 823 (8th Cir. 1983).
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5.53B "DIRECT THREAT" -- STATUTORY DEFENSE

Your verdict must be in favor of the defendant if it has been proved by the [(greater weight)
(preponderance)]* of the evidence that

First, defendant (pecify action(s) taken with respect to plaintiff) because plaintiff posed a direct

threat to the hedlth or safety of fethersH[(plaintiff) (others) (plaintiff or others)? inthe

workplace; and

Second, such direct threat could not be eliminated by reasonable accommodation.

A direct threat means a sgnificant risk of subgtantia harm to the hedth or safety of the person
or other persons that cannot be eliminated by reasonable accommodation. The determination that a
direct threat exists must be based on {a-specific-persona}- an individudized assessment of the plaintiff's

present ability to safely perform the essentid functions of the job. {Fhis-essessment-of-the ptantiff's

In determining whether a person poses a direct threat, you must consider: (1) the duration of
the risk; (2) the nature and severity of the potential harm; (3) the likelihood that the potentia harm will
occur; and (4) the likely time before the potential harm occurs.

Notes on Use

1. Sdect the bracketed language that corresponds to the burden-of -proof instruction given.
See also Modd Ingtruction 3.04, infra, and the Committee Comments thereto.

2. Sedlect the word or phrase that best describes defendant’ s theory.

3. Theterm “direct threat” is defined by the ADA as“adgnificant risk to the hedth or safety of
others that cannot be eliminated by reasonable accommodation.” See 42 U.S.C. 8§ {#2113(b)f 12111
(3). The gpplicable regulations define “direct threat” asa* sgnificant risk of subgtantid harm to the
hedlth or safety of the individual or others that cannot be eiminated or reduced by reasonable
accommodation.” See 29 C.F.R. § 1630.2(r) (emphasis added).
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Committee Comments

Thisingtruction should be used in submitting the defense of direct threat. See 42 U.S.C. 8
12111(3); 29 C.F.R. 1630.2(r). Eighth Circuit case law holds that the defendant in any civil caseis
entitled to a specific indruction on itstheory of the case, if the ingtruction is "legdly correct, supported
by the evidence and brought to the court's attention in atimely request.” Des Moines Bd. of Water
Worksv. Alvord, Burdick & Howson, 706 F.2d 820, 823 (8th Cir. 1983).

Under the ADA, an employer may apply its qudification standards, tests, or selection criteriato
screen out, deny ajob to, or deny a benefit of employment to adisabled person, if such criteriaare
job-related and consistent with business necessity and if the person cannot perform the essentia
function of the position with reasonable accommodation. 42 U.S.C. § 12113(a); EEOC v. AIC
Security Investigations, Ltd., 55 F.3d 1276, 1283-84 (7th Cir. 1995).

The ADA includes within the term “ qualification standards’ the requirement that the employee
not pose adirect threet to the hedth or sefety of other indivi duds inthe workplace See 42U.SC. 8
12133(b) A « ' ‘

Supreme Court has upheld 29 CFR. 88 1630 2(r) and 1630 15(b)(2) WhICh aso dlow an employer
to adopt a qualification sandard requiring that the individua not pose a direct threat to his or her own
safety. Chevron U.SA., Inc. v. Echazabal, 536 U.S. 73, 78, 122 S. Ct. 2045, 2049 (2002).

For adiscusson of the “direct threet” defense in the health care context, see Bragdon v.
Abbott, 524 U.S. 624, {—3F649-50, 118 S. Ct. 2196, 2210 (1998) (hedlth care professiona has
duty to assessrisk based on objective, scientific information available to him or her and othersin
profession).
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554A ACTUAL DAMAGES

If you find in favor of plaintiff under Instruction ! [and if you answer "no" in response to
Instruction __,]? then you must award plaintiff such sum asyou find by the [(greater weight)
(preponderance)]® of the evidence will fairly and justly compensate plaintiff for any damages you find
plaintiff sustained as a direct result of [describe defendant's decision--e.g., "defendant's failure to hire
plantiff"]. Plaintiff's cdaim for damages includes three digtinct types of damages and you must consider
them separately.

First, you must determine the amount of any wages and fringe benefits* plaintiff would have
earned in [higher] employment with defendant if [he/she] had not been discharged on [fill in date of
discharge] through the date of your verdict,® minus the amount of earnings and benfits that plaintiff
received from other employment during that time.

Second, you must determine the amount of any other damages sustained by plantiff, such as
[list damages supported by the evidence].® Y ou must enter separate amounts for each type of damages
in the verdict form and must not include the same items in more than one category.’

[You are dso ingructed that plaintiff has a duty under the law to “mitigate’ [his/her]
damages--that is, to exercise reasonable diligence under the circumstances to minimize [higher]
damages. Therefore, if you find by the [(greater weight) (preponderance)] of the evidence that plaintiff
failed to seek out or take advantage of an opportunity that was reasonably available to [him/her], you
must reduce [hig’her] damages by the amount [he/she] reasonably could have avoided if [he/she] had
sought out or taken advantage of such an opportunity.]?

[Remember, throughout your deliberations, you must not engage in any speculation, guess, or
conjecture and you must not award damages under this Instruction by way of punishment or through

sympathy.]°®

Notes on Use

1. Fill in the number or title of the essential dements ingtruction here.
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2. Fill inthe number or title of the “same decison” indruction here. Even if the jury finds that
the defendant would have made the same decision regardless of plaintiff’s disability, the Court may
direct the jury to determine the amount of damages, if any, sustained by the plaintiff. This gpproach will
protect againgt the necessity of aretrid of the case in the event the underlying liability determination is
reversed on appedl.

3. Select the bracketed language that corresponds to the burden-of-proof instruction given.
See also Mode Ingtruction 3.04, infra, and the Committee Comments thereto.

4. When certain benefits, such as employer-subsidized hedth insurance, are recoverable under
the evidence, thisingruction may be modified to explain to the jury the manner in which recovery for
those benefitsisto be calculated. See Hartley v. Dillard’s, Inc., 310 F.3d 1054, 1062 (8" Cir. 2002)
(discussing logt benefitsin ADEA case); Gaworski v. ITT Commercial Finance Corp., 17 F.3d
1104, 1111 (8" Cir. 1994) (allowing insurance replacement costs, lost 401(k) contributionsin ADEA
case).

5. Front pay is an equitable issue for the judge to decide. Salitrosv. Chrysler Corp., 306
F.3d 562, 571 (8" Cir. 2002). In some cases, the defendant will assert some independent
post-discharge reason--such as a plant closing or sweeping reduction in force--as to why the plaintiff
would have been terminated in any event beforetrid. See, e.g., Cleverly v. Western Elec. Co., 450
F. Supp. 507 (W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). In those cases, thisinstruction
must be modified to submit this issue for the jury's determination.

6. Under the Civil Rights Act of 1991, aprevailing ADA plaintiff may recover damages for
mental anguish and other persond injuries. The types of damages mentioned in § 1981a(b)(3) include
“future pecuniary losses, emotiond pain, suffering, inconvenience, menta anguish, loss of enjoyment of
life, and other nonpecuniary losses.” For cases involving the provision of areasonable accommodation
(Modd Ingtruction 5.51(C), infra), the plaintiff may not recover such damagesiif the defendant
demondtrated “good faith efforts’ to arrive a a reasonable accommodation with the plaintiff. Seeinfra
Modd Instruction 5.57.

7. If theissue of “front pay” is submitted to the jury, it should be distinguished from an award
of compensatory damages, which is subject to the statutory cap. See infra Committee Comments.
Accordingly, separate categories of damages must be identified.

8. Thisparagraph is designed to submit the issue of "mitigation of damages' in gppropriate
cases. See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983); Fieldler v. Indianhead
Truck Line, Inc., 670 F.2d 806, 808-09 (8th Cir. 1982).

9. This paragraph may be given at the tria court's discretion.

Committee Comments
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The Civil Rights Act of 1991 makes three Sgnificant changes in the law regarding the recovery
of damagesin Title VIl cases. Firg, the plaintiff prevails on theissue of liahility by showing thet
unlawful discrimination was a“mativating factor” in the rlevant employment decision; however, the
plantiff cannot recover any actua damegesif the employer shows that it would have made the same
employment decision even in the absence of any discriminatory intent. 42 U.S.C. 8 2000e-2(g)(2)(B).
Second, the Civil Rights Act permits the plaintiff to recover general compensatory damages in addition
to the traditional employment discrimination remedy of back pay and lost benefits. 1d. § 1981a(a).
Third, the Act expresdy limits the recovery of genera compensatory damages to certain dollar
amounts, ranging from $50,000 to $300,000 depending upon the size of the employer. 1d. § 1981a(b).

Thisingruction is designed to submit the standard back pay formula of lost wages and benefits
reduced by interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806,
808-09 (8th Cir. 1982). Thisingtruction may be modified to articulate the types of interim earnings
which should be offset againgt the plaintiff's back pay. For example, severance pay and wages from
other employment ordinarily are offset againgt aback pay avard. See Krause v. Dresser Industries,
910 F.2d 674, 680 (10th Cir. 1990); Cornetta v. United States, 851 F.2d 1372, 1381 (Fed. Cir.
1988); Farissv. Lynchburg Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment
compensation, Socia Security benefits or pension benefits ordinarily are not offset againgt aback pay
award. See Doynev. Union Electric Co., 953 F.2d 447, 451 (8th Cir. 1992) (holding that pension
benefits are a" collatera source benefit"); Dreyer v. Arco Chemical Co., 801 F.2d 651, 653 n.1 (3d
Cir. 1986) (Socid Security and pension benefits not deductible); Protos v. Volkswagen of America,
Inc., 797 F.2d 129, 138-39 (3d Cir. 1986) (unemployment benefits not deductible); Rasimas v.
Michigan Dept. of Mental Health, 714 F.2d 614, 626 (6th Cir. 1983) (same). But see Blumv.
Witco Chemical Corp., 829 F.2d 367, 374 (3d Cir. 1987) (pension benefits received as a result of
subsequent employment considered in offsetting damages award); Toledo v. Nobel-Sysco, Inc., 892
F.2d 1481, 1493 (10th Cir. 1989) (deductibility of unemployment compensation iswithin trid court's
discretion); Horn v. Duke Homes, 755 F.2d 599, 607 n.12 (7th Cir. 1985) (same); EEOC v.
Enterprise Assn Seamfitters Local No. 638, 542 F.2d 579, 592 (2d Cir. 1976) (same). However,
because Title VI, as amended by the Civil Rights Act of 1991, no longer limits recovery of damages,
the ingtruction permits the recovery of genera damages for pain, suffering, humiliation, and the like.

Because the law imposes alimit on generad compensatory damages but does not limit the
recovery of back pay and lost benefits, the Committee believes that these types of damages must be
considered and assessed separately by the jury. Otherwisg, if the jury awarded a single dollar amount,
it would be impossible to identify the portion of the award that was attributable to back pay and the
portion that was attributable to “ generd damages.” Asareault, thetrid court would not be able to
determine whether the jury's award exceeded the statutory limit.

In some cases, adiscrimination plaintiff may be digible for front pay. Because front pay is
essentialy an equitable remedy “in lieu of” reingtatement, front pay is an issue for the court, not the jury.
Salitros v. Chrysler Corp., 306 F.3d 562, 571 (8" Cir. 2002). If thetrid court submits the issue of
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front pay to the jury, the jury’s determination may be binding. See Doyne v. Union Electric Co., 953
F.2d 447, 451 (8th Cir. 1992) (ADEA case).

In Kramer v. Logan County School Dist. No. R-1, 157 F.3d 620, 625-26 (8th Cir. 1998),
the court ruled that “front pay is an equitable remedy excluded from the statutory limit on compensatory
damages provided for in [42 U.S.C.] § 1981a(b)(3).”

Although the Civil Rights Act of 1991 expresdy limits the amount of compensatory and punitive
damages depending upon the Size of the employer, the jury shdl not be advised on any such limitation.
42 U.S.C. §19814(c)(2). Instead, thetrid court will smply reduce the verdict by the amount of any
EXCess.
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5.54B NOMINAL DAMAGES

If you find in favor of plaintiff under Instruction ! [and if you answer "no" in response to
Instruction __,]? but you do not find that plaintiff's damages have re-monetary vaue, then you must
return averdict for plaintiff in the nomina amount of One Dollar ($1.00).3

Noteson Use
1. Al inthe number or title of the essential dementsingtruction here.

2. Rl inthe number or title of the "same decison” indruction here. Even if the jury finds that
the defendant would have made the same decision regardless of plaintiff’s disability, the Court may
direct the jury to determine the amount of damages, if any, awarded to the plaintiff. This approach will
protect againgt the necessity of aretrid of the case in the event the underlying liability determination is
reversed on appedl.

3. Onedallar ($1.00) arguably is the required amount in cases in which nomina damages are
gppropriate. Nominal damages are appropriate when the jury is unable to place a monetary value of
the harm that the plaintiff suffered from the violaion of hisrights Dean v. Civiletti, 670 F.2d 99, 101
(8th Cir. 1982) (Title VI1); cf. Cowans v. Wyrick, 862 F.2d 697 (8th Cir. 1988) (in prisoner civil
rights action, nomina damages are gppropriate where the jury cannot place amonetary value of the
harm suffered by the plaintiff); Haley v. Wyrick, 740 F.2d 12 (8th Cir. 1984).

Committee Comments

Most employment discrimination casesinvolve lost wages and benefits. In some case,
however, the jury may be permitted to return averdict for only nomina damages. For example, if the
plaintiff was given severance pay and was able to secure a better paying job, the evidence may not
support an award of back pay, but may support an award of compensatory damages. Thisingtruction
is designed to submit the issue of nomina damages in gppropriate cases.
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554C PUNITIVE DAMAGES

In addition to actud [and nominal] damages mentioned in the other indructions, the law permits
the jury under limited circumstances to award an injured person punitive damages.

If you find in favor of plaintiff under Insruction ' and if you answer “no” in response
to Instruction % then you must decide whether defendant acted with maice or reckless
indifference to plaintiff’ s right not to be discriminated againgt® on the basis of [hisher] (specify aleged
imparment(s)). Defendant acted with malice or reckless indifference if:

it has been proved by the [(preponderance) or (greater weight)] of the evidence that [insert the

name(s) of the defendant or manager* who terminated® plaintiff’ s employment] knew that the

(termination)® was in violaion of the law prohibiting disability discrimination, or acted with

reckless disregard of that law.

[However, you may not award punitive damagesif it has been proved by the [(preponderance) or
(greater weight)] of the evidence [that defendant made a good-faith effort to comply with the law
prohibiting disability discrimination] ®.

If you find that defendant acted with maice or reckless disregard [and did not make a good
faith effort to comply with the law,]® then, in addition to any actud [or nominal] damages to which you
find plaintiff entitled, you may, but are not required to, award plaintiff an additional amount as punitive
damagesif you find it is gppropriate to punish the defendant or to deter defendant and others from like
conduct in the future. Whether to award plaintiff punitive damages, and the amount of those damages,
are within your discretion.

['Y ou may assess punitive damages againg any or al defendants or you may refuse to impose
punitive damages. If punitive damages are assessed againgt more than one defendant, the amounts

assessed againgt such defendants may be the same or they may be different.]’

Notes on Use

1. Rl inthe number or title of the essentid dementsingruction here. See infra Model
Instructions 5.51(A), 5.51(B) and 5.51(C).
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2. Fill inthe number or title of the “same decison” ingruction if applicable. See infra Model
Instruction 5.51(A/B)(1).

3. Although afinding of discrimination ordinarily subsumes afinding of intentional misconduct,
this language is included to emphasize the threshold for recovery of punitive damages. Under the Civil
Rights Act of 1991, the standard for punitive damages is whether the defendant acted “with maice or
with reckless indifference to the [plaintiff’ 5| federaly protected rights.” Civil Rights Act of 1991, § 102
(codified at 42 U.S.C. § 1981a(b)(1)).

4. Use the name of the defendant, the manager who took the action, or other descriptive
phrase such as “the manager who fired plaintiff.”

5. Thislanguage is designed for usein adischarge case. Ina“falureto hire” “falureto
promote,” “demotion,” or “congtructive discharge’ case, the language must be modified.

6. Usethis phrase only if the good faith of defendant isto be presented to thejury. This
two-part test was articulated by the United States Supreme Court in Kolstad v. American Dental
Association, 527 U.S. 526 (1999). For adiscussion of the case, see the Committee Comments. It is
not clear from the case who bears the risk of nonpersuasion on the good faith issue. The Committee
predicts that case law will place the burden on the defendant to raise the issue and proveit.

7. The bracketed language is available for use if punitive damage dams are submitted against
more than one defendant.

Committee Comments

Under the Civil Rights Act of 1991, aTitle VII or ADA plaintiff may recover damages by
showing that the defendant engaged in discrimination “with malice or with reckless indifference to [his or
her] federaly protected rights.” See 42 U.S.C. § 1981a(b)(1). See also Mode Instruction 4.53,
infra, on punitive damages and Pacific Mut. Life Ins. Co. v. Hadlip, 499 U.S. 1 (1991). In 1999, the
United States Supreme Court explained that the terms “madice’ and “reckless’ ultimately focus on the
actor’s tate of mind. Kolstad v. American Dental Association, 527 U.S. 526, 535 (1999). The
Court added that the terms pertain to the employer’ s knowledge that it may be acting in violation of
federd law, not its awareness thet it is engaging in discrimination. 1d. To beliable for punitive
damages, the employer mugt at least discriminate in the face of a perceived risk that its actions will
violate federd law. 1d. a 536. Rejecting the conclusion of the lower court that punitive damages were
limited to cases involving intentiona discrimination of an “egregious’ nature, the Court held that a
plaintiff is not required to show egregious or outrageous discrimination independent of the employer’s
dae of mind. Id. at 546.

The Kolstad case dso established a good-faith defense to place limits on an employer’s
vicarious lidbility for punitive damages. Recognizing that Title VIl and the ADA are both effortsto
promote prevention of discrimination as well as remediation, the Court held that an employer may not
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be vicarioudy ligble for the discriminatory decisions of manageria agents where those decisons are
contrary to the employer’ s good faith efforts to comply with Title VIl or the ADA. Id. a 545. The
Court does not clarify which party has the burden of proof on the issue of good faith.

For casesinvolving the provision of a reasonable accommodetion (see infra Modd Ingtruction
5.51(C)),the plaintiff may not recover punitive damagesiif the defendant demongtrated “good faith
efforts’ to arive at a reasonable accommodation with the plaintiff. See infra Model Instruction 5.57.

Under the ADA, as amended by the Civil Rights Act of 1991, the upper limit on an award
including punitive and compensatory damages is $300,000. See 42 U.S.C. § 1981a(b)(3) (limiting the
sum of compensatory and punitive damages awards depending on the size of the employer). For a
discussion of submitting punitive damages to the jury under both sate and federd law, see Kimzey v.
Wal-Mart Sores, Inc., 107 F.3d 568, 575-78 (8th Cir. 1997).
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5.55 "GOOD FAITH" DEFENSE TO COMPENSATORY AND PUNITIVE DAMAGES

If you find in favor of plaintiff under Ingruction |, then you must answer the following
question in the verdict form(s): Hasit been proved by the [(grester weight) (preponderance)]? of the
evidence that the defendant made a good faith effort and consulted with the plaintiff, to identify and

make a reasonable accommodation?

Noteson Use

1. Rl inthe number or title of the “reasonable accommodation” essential dements ingtruction
here (Modd Ingtruction 5.51(C), infra).

2. Select the bracketed language that corresponds to the burden-of-proof instruction given.
See also Modd Ingtruction 3.04, infra, and the Committee Comments thereto.

Committee Comments

Thisindruction is designed for use in cases where a discriminatory practice involves the
provision of areasonable accommodation. The language is derived from 42 U.S.C. § 1981a(a)(3),
which provides that the plaintiff may not recover damages if the defendant "demondrates good faith
efforts’ to arrive at areasonable accommodetion with the plaintiff.

If the jury answers the above interrogatory in the affirmative, the plaintiff may till be entitled to
attorneys fees and nomina damages.
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5.56 BUSINESS JUDGMENT INSTRUCTION
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5.60 RETALIATION UNDER EMPLOYMENT DISCRIMINATION STATUTES

Introductory Comment

Thefollowing indructions are designed for use in cases where the plaintiff alegesthat he or she
was discharged or otherwise retdiated againgt because he/she opposed an unlawful employment
practice, or “participated in any manner” in a proceeding under one of the discrimination Satutes. See;
eg429-56-8-2000e-3(a)—Title VII, the Age Discriminaion in Employment Act, The Americans
With Disabilities Act, the Family and Medicad Leave Act, and other federa employment laws expressy
prohibit retdiation againgt employees who engage in “ protected activity.” See, eq., 42 U.S.C. §
2000e-3 (Title VI1I); 29 U.S.C. § 623(d) (ADEA); 42 U.S.C. 81223 (ADA); 29 U.S.C. § 2615
(FMLA). Inaddition, 42 U.S.C. § 1981 has been construed to prohibit retaiation against employees
who engage in protected opposition againgt racia discrimination. Kim v. Nash Finch Co., 123 F.3d
1046, 1059 (8" Cir. 1997).

Thisingruction is desgned to submit the issue of ligbility in aretdiation case under Title VII and
other federd discrimination laws. Retaiation claims require proof of three essentid dements: (1)
“protected activity” by the plaintiff; (2) subsequent “adverse employment action” by the employer; and
(3) acausd connection between the plaintiff’s protected activity and the adverse employment action.
Sowell v. Alumina Ceramics, Inc., 251 F.3d 478 (8" Cir. 3ure-1-2001); Borgen v. Minnesota, 236
F.3d 399 (8" Cir. 2000); Crossv. Cleaver, 142 F.3d 1059 (8" Cir. 1998); Kim v. Nash Finch Co.,
123 F.3d 1046, 1060 (8" Cir. 1997).

Protected Activity: Opposition

A retdiaion plantiff does not need to prove that the underlying employment practice by the
employer was, in fact, unlawful; instead, employees are protected from retdiation if they oppose an
employment practice which they reasonably and in good faith believe to be unlawful. See Clark
County School District v. Breeden, 532 U.S. 268 12+-S-€+-1568 (Apri-23; 2001); Wentz v.
Maryland Cas. Co., 869 F.2d 1153, 1155 (8" Cir. 1989) (ADEA case: “Contrary to the district
court’sruling . . . to prove that he engaged in protected activity, Wentz need not establish that the
conduct he opposed was, in fact, discriminatory.”).

In order to be “protected activity,” the employee’ s complaint must relate to unlawful
employment practices; opposition to alleged discrimination against sSudents or customersis not
protected because it does not relate to an unlawful employment practice. Artisv. Francis Howell,
161 F.3d 1178 (8™ Cir. 1998). Asagenerad proposition, however, the threshold for engaging in
“protected activity” isfarly low: the touchstone is smply whether the employee had a reasonable,
good faith belief that the employer had committed an unlawful employment practice. Suart v. General
Motors Corp., 217 F.3d 621, 634 (8" Cir. 2000); Buettner v. Eastern Arch Coal Sales Co., 216
F.3d 707, 714 (8" Cir. 2000); Wentz, supra, 869 F.2d at 1155.
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Protected Activity: Participation

In addition to prohibiting retaliation based on an employee’ s oppostion” to what he/she
reasonably believes to be an unlawful employment practice, Title VII and other federd employment
laws protect employees from retaliation based on their * participation” in proceedings under these
satutes. E.g., 42 U.S.C. § 2000e-3 (Title VII); 29 U.S.C. § 623(d) (ADEA); 42 U.S.C. § 12203
(ADA). Crossv. Cleaver, supra, 142 F.3d at 1071. Protected “participation” appears to include
filing a charge with the EEOC (or apardle state or loca agency), filing alawsuit under one of the
federad employment statutes, or serving as awitnessin an EEOC case or discrimination lawsuit. Unlike
“opposition” cases, employees who “participate’ in these proceedings appear to have absolute
protection from retaiation, irrepective of whether the underlying claim was made reasonably and in
good faith. Benson v. Little Rock Hilton Inn, 742 F.2d 414 (8" Cir. 1984).

Adver se Employment Action

“Typicaly, it is obvious whether an employer took adverse employment action when, for
example, the employee has been terminated or discharged. However, retdiatory conduct “* may condst
of action less severe than outright discharge”” Kimv. Nash Finch Co., supra;-123 F.3d at 1060. By
way of example, the Kim decision held that the reduction of the plaintiff’s “duties, disciplinary action
and negative personnd reports, as well as required remedid training, congtituted adverse employment
action.” 1d.; see also Ross v. Douglas County, Nebraska, 234 F.3d 391, 395 (8™ Cir. 2000) (even
though plaintiff did not suffer any change in benefits or dary, plantiff’ s resssgnment to the “bubble” a
position Douglas County routingly rotated employees through because of stressful nature of the duties,
was sufficiently adverse); Davis v. City of Soux City, 115 F.3d 1365, 1369 (Paiffstransfer to a
less desirable property officer position sdbmitssible; was actionable, despite defendant’ s argument that
plaintiff received a sdary increass). Compare, LePigue v. Hove, 217 F.3d 1012 (8" Cir. 2000)
(holding that failure to transfer plaintiff to ajob that did not entail achange in sdary, benefits or other
agpects of employment is not sufficient “adverse” action).

Causal Connection

In mogt retdiation cases which proceed to trid, the focal issue is whether there iswas a causal
connection between the plaintiff’ s protected activity and the employer’ s adverse employment action. It
has been held that timing done may be insufficient to establish causation. Compare Bradley v.
Widnall, 232 F.3d 626 (8™ Cir. 2000); Scroggins v. University of Minnesota, 221 F.3d 1042 (8"
Cir. 2000), with Bassett v. City of Minneapolis, 211 F.3d 1097, 1105 (8" Cir. 2000); see also
Smith v. S. Louis University, 109 F.3d 1261, 1266 (8" Cir. 1997) (“ Passage of time between
events does not by itsdf foreclose aclaim of retdiation”). The proximity between the plaintiff's
protected activity and the employer’ s adverse employment action often is a strong circumstantia factor.
Smith, 109 F.3d at 1266; Bassett, 211 F.3d at 1105. In Clark County School Dist. v. Breeden,
532 U.S. 268, 273 (2001), the Supreme Court noted: “The cases that accept mere tempora proximity
between an employer’ s knowledge of protected activity and an adverse employment action as sufficient
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evidence of casudty to establish a primafacie case uniformly hold that the tempord proximity must be
‘very cloe™”

Standard for Causation

fUnder Title VII, as amended by the Civil Rights Act of 1991, the standard for causation to
edablish lidbility for discrimination is whether discriminatory intent was“a “motivating factor” in the
employer’ sdecison. 42 U.S.C. § 2000e-2(m); Desert Palace, Inc. v. Costa,  U.S.___, 2003
WL 21310219 (U.S. June 9, 2003); see dso Pedigo v. P.A.M. Transp. Inc., 60 F.3d 1300 (8" Cir.
1995) (applying “motivating factor” causation sandard in ADA case). trrHowever, as the court noted
in{Norbeck v. Basin Elec. Power Co-op, 215 F.3d 848, 852 (8™ Cir. 2000); (a case under the False
Clams Act), theeedrthotedHhat-the Civil Rights Act of 1991 established a“motivating factor” standard
for ligbility in the Title VII discrimination cases, but it did not modify the then-existing Sandard for
liability in Title VI retdiation cases. fEHETFOBEABDEDT—Accordingly, even tnder-in aTitle VII
retdiation case, the sandard for liability may require that retdiation was a* determining factor” in the
employer’s chdlenged decision. fEHETFOBEADBDEDT—TheNevertheless, as suggested by the
Eighth Circuit' sopinionin Warren v. Preiean, 301 F.3d 893, 900-01 (8™ Cir. 2002), it appears that
the “motivating factor/same decison” format appliesin Title VI retdiation cases. With respect to
retaliation cases under other datutes such asthe ADEA, the Committee bdieves that the “determining
factor” standard should be used unless and until the case law indicates otherwise or, in the dternative,
the district court may use the specia interrogatories at 5.92 to obtain findings to both standards.
Neither the Supreme Court nor the Eighth Circuit has ret-ruled on thisissue as of the publication deate
for these ingructions.

Remedies and Verdict Forms

Lawyers and judges should utilize the damages ingtructions and verdict forms which gpply to
the type of discrimination in question. In other words, in aTitle VI retdiation case (and subject to the
causation standard issue discussed above), the court should use Model Ingtruction 5.01A et seg.; inan
ADEA retdiation case, the court should use Model Ingtructions 5.11 et seg.; and so on.

Thefollowing thusrattertsingructions are patterned on a Situation where the plaintiff claims
retdiation based on his or her opposition to aleged race discriminationrer+ectat-harassmernt.
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5.61 Retaliation for Participation in
Proceedings Under Employment Statutes

Y our verdict must be for the plaintiff and againg the defendant on the plaintiff’ s retdiation clam
if dl the following elements have been proved by the [(greater weight) or (preponderance)]* of the
evidence:

First, plaintiff [filed an EEOC charge dleging (race discriminaion)]? and

Second, defendant (discharged)® plaintiff; and

Third, plaintiff’s [filing of an EEOC charge] [was af(motivating) er-{determining)} factor]*
[played a part]® in defendant’ s decision to (discharge) plaintiff.

If any of the above elements has not been proved by the [(greater weight) or (preponderance)]
of the evidence, your verdict must be for the defendant and you need not proceed further in considering
thisdam. In addition, your verdict must be for the defendant if defendant-it has been proved by the
[(greater weight) or (preponderance)] of the evidence that defendant would have (discharged) plaintiff
even if plaintiff had not (filed an EEOC charge). [Y ou may find that plaintiff's[filing of an EEOC
charge] [was amotivating factor] [played a part] in defendant's (decision)® if it has been proved by the
[(greater weight) (preponderance)] of the evidence that defendant's stated reason(s) for its (decision)

[(is) (are)] apretext to hide discrimination.] *

Notes on Use
1 Select the bracketed language which corresponds to the Burden of Proof instruction.

2. Sdect the gppropriate terms depending upon whether plaintiff’s underlying complaint
involved discrimination based on race, gender, age, disability, etc.

3. Select the appropriate term depending upon whether the aleged retaiatory action
involved discharge, demotion, failure to promote, etc.

meﬁv&mq—ﬁwteﬁsaﬂedeaseﬁ%aﬁﬂ& Thlsmstructlon asumes retdlatlon under Title VIII (race,
creed, color, sex, etc.). If retdiation is based on something el se, see Introductory Commentsin Section
5.60.
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5. See Modd Indruction 5.96, which defines “ mativating factor” in terms of whether the
characterigtic “played apart or arole’ in the defendant’ s decision. The phrase “motivating factor” need
not be defined if the definition itsaf is used in the dement instruction.

6. Consgent with the various essentid dements indructionsin this section, thisingruction
makes references to the defendant's "decison.” It may be modified if another term--such as "actions’
or "conduct"--would be more appropriate.

7. This sentence may be added, if appropriate. See Modd Instruction 5.95 and Moore v.
Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001), which states “[w]e do not
express any view as to whether it ever would be reversible error for atria court to fall to give a pretext
ingruction, though we tend to doulbt it.”
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5.62 Retaliation for Opposition to Harassment or Discrimination

Your verdict must be for the plaintiff and againgt the defendant on the plaintiff’ s retdiation dam
if dl the following elements have been proved by the [(greater weight) or (preponderance)]* of the
evidence:

First, plaintiff complained to defendant that [(he/she) or (name of third party)] 2 was being
(harassed/discriminated againgt) 2 on the basis of (race)**; and

[Second, plaintiff reasonably believed that [(he) (she) (name of third party)]® was being
(harassed/discriminated againgt) on the basis of (race)];**° and

[Second, Third], defendant (discharged)*® plaintiff; and

[Third, Fourth], plantiff’sfcomplaint of (racid harassment) (race discrimination)} [was a
F(mativating) er-(determining)]™-factor]” [played a part]® in defendant’s decision to (discharge) plaintiff.

If any of the above dements has not been proved by the [(greater weight) or (preponderance)]
of the evidence, your verdict must be for the defendant and you need not proceed further in considering
thisclam. In addition, your verdict must be for the defendant if dleferdant-it has been proved by the
[(greater weight) or (preponderance)] of the evidence that defendant would have (discharged) plaintiff
even if plaintiff had not (complained about race harassment/discrimination). [You may find that
plaintiff's [filing of an EEOC charge] [was a motivating factor] [played a part] in defendant's (decision)®
if it has been proved by the [(greater weight) (preponderance)] of the evidence that defendant's stated

reason(s) for its (decision) [(is) (are)] apretext to hide discrimination.] *°

Noteson Use
1. Sdect the bracketed language which corresponds to the Burden of Proof instruction.

2. Sdect the appropriate term depending upon whether the plaintiff complained about
discrimination toward himsdf/hersdf or toward athird party.

2-3. Sdect the gppropriate term depending on whether plaintiff’ s underlying complaint involved
harassment or dlegedly discriminatory employment decision-anet whether the underlying complaint was
based on race, gender, age, disability, etc.
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4. Sdect the appropriate term depending upon whether the underlying complaint was based on
race, gender, age, disability, etc.

35. Pantiff does not need to prove that the underlying employment practice by the
employer was, in fact, unlawful. Instead, employees are protected if they opposed an employment
practice which they reasonably and in good faith believe to be unlawful. Only submit this paragraph if
thereis evidence to support afactud digpute as to whether plaintiff was complaining of or opposing
discrimination in good faith. (See Committee Comments, below).

46. Sdect the appropriate term depending upon whether the alegedly retdiatory action
involved discharge, demoation, failure to promote, etc.

5-7. See Modd Ingtruction 5.96, which defines “ motivating factor” in terms of whether the
characterigtic “played apart or arol€” in the defendant’ s decison. The phrase “motivating factor” need
not be defined if the definition itsalf is used in the dement instruction.

meﬁv&mq—ﬁwteﬁsaﬂedeetseﬁ%aﬁﬂ& Thlsmstructlon asumes retdlatlon under T|tIeVIII (race,
creed, color, sex, etc.). If retaiation is based on something el se, see Introductory Commentsin Section
5.60.

9. Consgent with the various essentid dements indructionsin this section, this ingtruction
makes references to the defendant's "decison.” It may be modified if another term--such as "actions’
or "conduct”--would be more appropriate.

10. This sentence may be added, if appropriate. See Modd Ingtruction 5.95 and Moore v.
Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001), which states “[w]e do not
express any view as to whether it ever would be reversible error for atria court to fail to give a pretext
ingtruction, though we tend to doubt it.”

—————————————————————————€ommitteeComtments
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570 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION

Introductory Comment

Thelegd theory underlying First Amendment retdiation cases is that "a State cannot condition
public employment on a bags that infringes the employee's condtitutiondly protected interest in freedom
of expresson.” Connick v. Myers, 461 U.S. 138, 142 (1983); see also Pickering v. Board of
Educ., 391 U.S. 563, 568-74 (1968); Perry v. Sndermann, 408 U.S. 593, 597-98 (1972); Mt.
Healthy City School Dist. v. Doyle, 429 U.S. 274, 283-84 (1977); Rankin v. McPherson, 483 U.S.
378, 383-84 (1987); Watersv. Churchill, 511 U.S. 661 (1994). Although most First Amendment
retaliation cases relae to the termination of the plaintiff's employment, they can involve demations,
suspensions, and other employment-related actions. See, e.g., Sever v. Independent School Dist.
No. 625, 943 F.2d 845 (8th Cir. 1991) (transfer); Powell v. Basham, 921 F.2d 165, 167-68 (8th
Cir. 1990) (denid of promotion); Duckworth v. Ford, 995 F.2d 858, 860-61 (8th Cir. 1993)
(harassment). Generdly, there are three issues in First Amendment retdiation cases. whether the
plaintiff's speech was "protected activity" under the First Amendment; whether the plaintiff's soeech was
amotivating or subgtantia factor in the defendant’s decision to terminate or otherwise impair the
plaintiff's employment; and whether the defendant would have taken the same action irrespective of the
plantiff's speech. E.g., Hamer v. Brown, 831 F.2d 1398, 1401 (8th Cir. 1987); Lewisv. Harrison
School Dist., 805 F.2d 310, 313 (8th Cir. 1986). In view of the Supreme Court's decisonin Mt.
Healthy City School Dist. v. Doyle, 429 U.S. 274 (1977), the mode ingruction on ligbility utilizesa
motivating-factor/same-decision burden-shifting format in al Firs Amendment retdiation cases.
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571 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION -
ESSENTIAL ELEMENTS

Y our verdict must be for plaintiff [and against defendant ]* [on plaintiff's

Firg Amendment retdiation daim]? if the following éements have been proved by the [(greater weight)
(preponderance)]® of the evidence:

First, defendant [discharged]* plaintiff; and

Second, plaintiff's [here specificaly describe plaintiff's protected speech - e.g., letter to the
local newspaper]® [was a motivating factor]® [played a part]’in defendant's decision [to discharge]™®
plantiff[; and

Third, defendant was acting under color of law] .&°

However, your verdict must be for defendant if any of the above dements has not been proved
by the [(greater weight) (preponderance)] of the evidence, or if it has been proved by the [(greater
weight) (preponderance)] of the evidence that defendant would have [discharged] plaintiff regardless of
[his’her] (letter to the local newspaper).° [You may find that plaintiff's [filing of an EEOC charge]
[was amotivating factor] [played a part] in defendant's (decision)** if it has been proved by the
[(greater weight) (preponderance)] of the evidence that defendant's stated reason(s) for its (decision)

[(is) (are)] apretext to hide discrimination.] 2

Noteson Use
1. Usethisphraseif there are multiple defendants.

2. The bracketed language should be inserted when the plaintiff submits more than one clam to
the jury.

3. Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.

4. Thisindruction isdesgned for usein adischarge case. In a"falureto hire" "falure to

promote,” or "demotion” case, the ingtruction must be modified. Where the plaintiff resgned but clams
a"condructive discharge" this ingtruction should be modified. See infra Modd Instruction 5.93.

5. To avoid difficult questions regarding causation, it is very important to specificaly describe
the speech which forms the basis for the claim. Vague references to "the plaintiff's speech” or "the
plaintiff's satements to the school board" often will be inadequate; instead, specific reference to the
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time, place and substance of the speech (e.g., "plaintiff's comments criticizing teecher sdaries a the
April 1992 school board mesting”) is recommended. Whenever there is a genuine issue as to whether
the plaintiff's speech was "protected” by the First Amendment, the tria court should be extremely
careful in making the record regarding thisissue. If the trid court can readily determine thet the plaintiff's
speech was "protected” by the First Amendment without resort to jury findings, a succinct description
of the protected speech should be inserted in the dementsingtruction. By way of example, the model
ingruction makes reference to plaintiff's "letter to the loca newspaper.” However, if thereisan
underlying factua dispute impacting whether the plaintiff's speech was protected, any questions of fact
should be submitted to the jury through specid interrogatories or other specid ingtructiond devices.

See Cook v. Tadros, 312 F.3d 386, 388 (8" Cir. 2002); Shands v. City of Kennett, 993 F.2d 1337,
1342-43 (8th Cir. 1993).

Assuggested by Shands v. City of Kennett, 993 F.2d 1337, 1342-43 (8th Cir. 1993), the
trid court may separately submit specid interrogatories to dicit jury findings as to the rlevant balancing
factors, while reserving judgment on the lega impact of those findings. For asample st of
interrogatories, see infra Modd Instruction 5.71A. The use of specid interrogatories on these model
instructions was gpproved in Cook v. Tadros, 312 F.3d 386, 388 (8™ Cir. 2002). If thetrid court
takes this goproach, it should postponeits entry of judgment while it fully eva uates the implications of
the jury'sfindings of fact. Seeinfra Modd Ingruction 5.75A. Alternatively, if the essentid jury issue
can be cryddlized in the form of asngle essentid dement which the plaintiff must prove, it may be
included in the dementsindruction. For example, in McGee v. South Pemiscot School Dist., 712
F.2d 339, 342 (8th Cir. 1983), the trid court instructed the jury that its verdict had to be for the
defendants if it believed that the plaintiff's "exercise of free speech had a disruptive impact upon the
[school digtrict's] employees.”

6. The Committee believes that the term "motivating factor" may-be-of-sueh-commen-tsage thet
ttheedHhet-should be defined. See Instruction 5.96, infra. H-thetury-hesatuestionregaraingthis

Vet

7. See Modd Indruction 5.96, which defines “motivating factor” in terms of whether the
characterigtic “played apart or arole” in the defendant’ s decision. The phrase “motivating factor” need
not be defined if the definition itsdlf is used in the ement ingruction.

8. The bracketed term should be consstent with the first ement. Accordingly, thisingtruction
must be modified in a"falure-to-hire," "failure-to-promote,” or "demotion” case.
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8-9. Usethislanguageif the issue of whether the defendant was acting under color of ate law,
aprerequisiteto aclam under 42 U.S.C. § 1983. Typicaly, this element will be conceded by the
defendant. If s, it need not be included in this ingtruction.

9-10. If appropriate, thisingtruction may be modified to include a"business judgment” and/or a
"pretext” indruction. See infra Modd Ingtructions 5.94, 5.95.

11. Conggtent with the various essentid dements indructionsin this section, thisingtruction
makes references to the defendant's "decision.” 1t may be modified if another term--such as "actions’
or "conduct”--would be more appropriate.

12. This sentence may be added, if appropriate. See Modd Instruction 5.95 and Moore v.
Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001), which states “[w]e do not
express any view as to whether it ever would be reversible error for atria court to fail to give a pretext
ingtruction, though we tend to doubt it.”

Committee Comments
OVERVIEW

Public employers may not retaiate againgt their employees for speaking out on matters of public
concern unless their speech contains knowingly or recklesdy false statements, undermines the ability of
the employee to function, or interferes with the operation of the governmentd entity. McGee v. South
Pemlscot School Dist,, 712 F.2d 339 342 (8th Cir. 1983) —Hﬁfee&ﬁ—yeaﬁﬂﬁeaamh%ﬁ—hes

o vorth i ry-ofHabitity— € see also Duckworth v.
Ford, 995 F. 2d 858, 861 (8th Cir. 1993) (holdl ng that defendants were not entitled to quaified
immunity in FHrst Amendment case); Shands v. City of Kennett, 993 F.2d 1337, 1344-46 (8th Cir.
1993) (affirming j.n.o.v. for employer where plaintiff's comments regarding personnd and safety issues
were not protected by First Amendment); Bausworth v. Hazelwood School Dist., 986 F.2d 1197
(8th Cir. 1993) (affirming summary judgment for employer where plaintiff's comments regarding school
digrict policy were not "protected activity"); Buzek v. County of Saunders, 972 F.2d 992 (8th Cir.
1992) (individua defendant was not entitled to qudified immunity defense in First Amendment case);
Bartlett v. Fischer, 972 F.2d 911 (8th Cir. 1992) (approving qudified immunity defensein First
Amendment case); Sever v. Independent School Dist. No. 625, 943 F.2d 845 (8th Cir. 1991)
(andyzing "protected soeech” and "causation” issues); Powell v. Basham, 921 F.2d 165 (8th Cir.
1990) (holding that public employee's criticism of employer's promotion process was "protected
activity"); Crain v. Board of Police Comm'rs, 920 F.2d 1402 (8th Cir. 1990) (affirming summary
judgment where plaintiffs interna grievances did not rise to the level of "protected speech”); Hoffmann
v. Mayor of City of Liberty, 905 F.2d 229 (8th Cir. 1990) (employee grievance was hot protected by
the Firss Amendment); Darnell v. Ford, 903 F.2d 556 (8th Cir. 1990) (ruling that State police officer's
support of a certain candidate for the position of Highway Patrol Superintendent was " protected
activity").
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PRIMARY ISSUESIN FIRST AMENDMENT CASES

Generdly, there are three primary issues in Firss Amendment retaliation cases. (1) whether the
plaintiff's peech was "protected activity" under the Firs Amendment; (2) whether the plaintiff's
protected activity was a substantid or motivating factor in defendant's decision to terminate or
otherwise impair the plaintiff's employment; and (3) whether the defendant would have taken the same
action irrespective of plaintiff's protected activity. Hamer v. Brown, 831 F.2d 1398, 1401 (8th Cir.
1987); Lewisv. Harrison School Dist., 805 F.2d 310, 313 (8th Cir. 1986); Cox v. Dardanelle
Public School Dist., 790 F.2d 668, 672 (8th Cir. 1986). The determination of whether the plaintiff's
gpeech was "protected” presents a question of law for the court. E.g., Bausworth v. Hazelwood
School Dist., 986 F.2d 1197, 1198 (8th Cir. 1993); Lewisv. Harrison School Dist., 805 F.2d 310,
313 (8th Cir. 1986).

SECONDARY ISSUESRELATING TO "PROTECTED SPEECH" DETERMINATION

In generd, the question of whether the plaintiff's oeech was "protected” depends upon two
subissues. (1) whether the plaintiff's Speech addressed a matter of "public concern™; and (2) whether, in
ba ancing the competing interests, the plaintiff's interest in commenting on matters of public concern
outweighs the government's interest in rendering efficient services to its condituents. Watersv.
Churchill, 511 U.S. 661 (1994); Hamer v. Brown, 831 F.2d 1398, 1401-02 (8th Cir. 1987); Cox v.
Dardanelle Public School Dist., 790 F.2d 668, 672 (8th Cir. 1986). In many cases, the trid court
will be able to determine whether the plaintiff's peech was protected without much difficulty.

However, as discussed below, complicated issues can arise when there are factud disputes underlying
thisissue. See Shandsv. City of Kennett, 993 F.2d 1337, 1342 (8th Cir. 1993).

a. Public Concern

Anaysis of whether the plaintiff's peech addressed a matter of "public concern” requires
consderation of the plaintiff's role in conveying the speech, whether the plaintiff attempted to
communicate to the public at large, and whether the plaintiff was atempting to generate public debate
or merely pursuing persond gain. Bausworth v. Hazelwood School Dist., 986 F.2d 1197 (8th Cir.
1993); but cf. Derrickson v. Board of Educ., 703 F.2d 309, 316 (8th Cir. 1983) (speech can be
protected even if it was "privately expresged]” to plaintiff's superiors); Darnell v. Ford, 903 F.2d 556,
563 (8th Cir. 1990) (gpeech was protected even if it was motivated by plaintiff's salf-interest); see
generally Connick v. Myers, 461 U.S. 138, 147 (1983) (speech is not protected by First Amendment
if plaintiff speaks merely as an employee upon matters only of persond interest). Determination of
whether the plaintiff's speech addressed a matter of public concern gppearsto fal exclusvely within the
province of the court. See Lewisv. Harrison School Dist., 805 F.2d 310, 312-13 (8th Cir. 1986)
(trid court erred in following jury's finding that plaintiff's speech did not address amatter of public
concern).

DRAFT 6/2/04 132 5.71



Employment Cases—Element-and-Damagetnstructions

b. Balancing of Interests

Andysis of the "baancing” issue depends upon a variety of factors, which traditiondly have
included the following: the need for harmony in the workplace; whether the governmentd entity's
mission required a close working relationship between the plaintiff and his or her co-workers when the
gpeech in question has caused or could have caused deterioration in the plaintiff's work relationships,
the time, place, and manner of the speech; the context in which the dispute arose; the degree of public
interest in the speech; and whether the speech impaired the plaintiff's ability to perform his or her
duties. Shandsv. City of Kennett, 993 F.2d 1337, 1344 (8th Cir. 1993); Hamer v. Brown, 831
F.2d 1398, 1402 (8th Cir. 1987); see generally Pickering v. Board of Educ., 391 U.S. 563, 568
(1968). Thisbdancing processisflexible, and the weight to be given to any one factor depends upon
the specific circumstances of each case. Shands v. City of Kennett, 993 F.2d 1337, 1344 (8th Cir.
1993).

c. Balancing and Jury Instructions

Although the balancing process ultimatdly is a function for the court, Eighth Circuit case law
indicates that subsdiary factud issues must be submitted to the jury. For example, in McGee v. South
Pemiscot School Dist., 712 F.2d 339, 342 (8th Cir. 1983), the court stated that "[i]t was for the jury
to decide whether the [plaintiff's] Ietter [to the editor] created disharmony between McGee and his
immediate supervisors" Likewise, in Lewisv. Harrison School Dist., 805 F.2d 310, 315 (8th Cir.
1986), the Eighth Circuit ruled that it was error for the trid court to disregard the jury’s specia
interrogatory findings on certain baancing issues. In Shands v. City of Kennett, 993 F.2d 1337 (8th
Cir. 1993), the court stated that:

Any underlying factua disputes concerning whether the plaintiff's peechis
protected . . . should be submitted to the jury through special interrogatories or specia verdict
forms. For example, the jury should decide factud questions such as the nature and substance
of the plaintiff's gpeech activity, and whether the speech created disharmony in the work place.
Thetrid court should then combine the jury's factud findings with itslegd conclusonsin
determining whether the plaintiff's speech is protected.

Id. a 1342-43 (citations omitted). Accordingly, this mode instruction may be supplemented with a set
of specid interrogatories or it may require modification to dicit specific jury findings on critica baancing
issues such as "disharmony.” Seeinfra Note on Use 2; Moddl Instruction 5.71A. The use of these
specid interrogatories was gpproved in Cook v. Tadros, 312 F.3d 386, 388 (8" Cir. 2002).
Although the plaintiff appears to have the burden of proof as to whether the speech was
"condtitutionaly protected,” see Cox v. Miller County R-1 School Dist., 951 F.2d 927, 931 (8th Cir.
1991) and Stever v. Independent School Dist. No. 625, 943 F.2d 845, 849-50 (8th Cir. 1991), it is
unclear whether the plaintiff bears the burden of proof asto each subsidiary factor.
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When thetrid court submits specid interrogatories to the jury, it bears emphasis that the
ultimate decision as to whether the plaintiff's speech was protected is a question of law for the court.
E.g., Lewisv. Harrison School Dist., 805 F.2d 310, 312-13 (8th Cir. 1986) (tria court erred in
following jury's finding that speech did not address matter of public concern); Bowman v. Pulaski
County Special School Dist., 723 F.2d 640, 644-45 (8th Cir. 1983) (plaintiff's speech was protected
even though it "contributed to the turmoil” a the workplace). 1t dso bears emphasisthat the
defendant's reasonable perception of the critical eventsis controlling; the jury cannot be dlowed to
subgtitute its judgment asto what "redly happened" for the honest and reasonable beief of the
defendant. Watersv. Churchill, 511 U.S. 661 (1994.)

d. Balancing and Qualified Immunity

The need to address the badancing issue in jury ingtructions is most likely to arise in cases
brought againgt municipdlities, school digtricts, and other local governmenta bodies which are not
entitled to qudified immunity or Eleventh Amendment immunity. In contrast, reeent-Eighth Circuit case
law suggests that individual defendants may have qudified immunity with respect to any jury-triable
damages clamsif the "baancing issue' becomes critica in aFrst Amendment case. See Granthamv.
Trickey, 21 F.3d 289, 295 (8th Cir. 1994) (holding that individua defendants are entitled to qualified
immunity where there is specific and unrefuted evidence that the employee's speech affected morae and
subgtantialy disrupted the work environment); Bartlett v. Fisher, 972 F.2d 911, 916 (8th Cir. 1992)
(suggesting that qudified immunity from damages will apply whenever a First Amendment retdiation
cae involves the "baancing test"). But cf. Duckworth v. Ford, 995 F.2d 858, 861 (8th Cir. 1993)
(rgecting individud defendants qudified immunity defense in First Amendment case); Buzek v. County
of Saunders, 972 F.2d 992 (8th Cir. 1992) (rgecting qudified immunity in First Amendment case
where defendant failed to introduce evidence sufficient to invoke the balance test); Powell v. Basham,
921 F.2d 165, 167-68 (8th Cir. 1990) (rgecting qudified immunity defense in First Amendment
wrongful discharge cases); Lewis v. Harrison School Dist., 805 F.2d 310, 318 (8th Cir. 1986)
(same). In Watersv. Churchill, 511 U.S. 661 (1994), the Supreme Court declined to address the
issue of qudified immunity in First Amendment cases. In addition, state governmentd bodies typicaly
have Eleventh Amendment immunity from damages dams. Will v. Michigan Dept. of State Police,
491 U.S. 58 (1989). Accordingly, when balancing issues arise in a case brought by a state employee,
the defendants may have immunity from a claim for damages and, as aresult, there would be no need
for ajury trid or jury ingtructions.

MOTIVATION AND CAUSATION

If aplaintiff can make the required threshold showing that he or she engaged in protected
activity, the remaining issues focus on the questions of mativation and causation: was the plaintiff's
employment terminated or otherwise impaired because of hisor her protected activity? In Mt. Healthy

City School Dist. v. Doyle, 429 U.S. 274, 287 (1977), the Supreme Court introduced the
“motivating-factor” /“same-decison” burden shifting format in Firss Amendment retdiation cases. On
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the issue of causation, it dso should be noted that the Eighth Circuit has dlowed aclam againg a
defendant who recommended the plaintiff's dismissal but lacked final decison-making authority.
Darnell v. Ford, 903 F.2d 556, 561-62 (8th Cir. 1990). The Eighth Circuit dso hasalowed aclam
againg aschool board for unknowingly carrying out a school principd's retaiatory recommendation.
Cox v. Dardanelle Pub. School Dist., 790 F.2d 668, 676 (8th Cir. 1986). Moretecenthy;+In
Watersv. Churchill, 511 U.S. 661 (1994), the Supreme Court ruled that a public employer does not
violate the First Amendment if it honestly and reasonably believes reports by coworkers of unprotected
conduct by the plaintiff; the Supreme Court did not address the Stuation where the public employer
relied upon the tainted recommendation of a management-level employee.
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5.71A 42 U.S.C. 81983 - FIRST AMENDMENT RETALIATION -
SPECIAL INTERROGATORIES REGARDING
"PROTECTED SPEECH" BALANCING ISSUES
To assg the Court in determining whether plaintiff's [describe the speech upon which plaintiff's
clam is based--e.g., "memo to Principal Jones dated January 24, 1989"]* was protected by the First
Amendment to the United States Congtitution, you are directed to consider and answer the following
questions:
1. Did plaintiff's [memo to Principa Jones dated January 24, 1989] cause, or could it have
caused, disharmony or disruption in the workplace?
2. Did plaintiff's [January 24, 1989, memo to Principd Jones] impair [higher] ability to
perform [higher] duties?

Please use the Supplemental Verdict Form to indicate your answers to these questions.

Noteson Use
1. Describe the speech upon which the plaintiff bases his or her claim.

2. Thefirgt two factors mentioned in Shands rdate to "the need for harmony in the office or
work place’ and "whether the government's responsibilities required a close working relaionship to
exist between the plaintiff and co-workers” Shands, 993 F.2d at 1344. The second factor mentioned
in Shands addresses whether the plaintiff's speech caused or could have caused deterioration in
plantiff'sworking reationships. Shands, 993 F.2d a 1344. This question is designed to test thisissue.

3. Yet another baancing factor mentioned in Shands is whether the speech at issue impaired
the plaintiff's ability to perform his or her assgned duties. See Shands, 993 F.2d at 1344. This
guestion is designed to test thisissue. Asdiscussed in the Committee Comments, thislist of questionsis
not required in dl cases, nor isit dl-inclusive. If other issues exist concerning the context or content of
the plaintiff's speech, additiond questions should be included.

4. Thejury's answersto the specid interrogatories should be recorded on a Supplemental
Verdict Form. Seeinfra Mode Ingtruction 5.75A.

Committee Comments

The Eighth Circuit hasindicated that, whenever the Pickering baancing process must be
invoked to determine whether the plaintiff's speech was protected by the Firss Amendment, “[a]ny
underlying factua disputes . . . should be submitted to the jury through specid interrogatories or specia
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verdict forms.” Shands v. City of Kennett, 993 F.2d 1337, 1342 (8th Cir. 1993). Thisingtruction is
designed to meet the mandate of Shands and the use of special interrogatories based on these model
ingtructions was approved in Cook v. Tadros, 312 F.3d 386, 388 (8" Cir. 2002). See generally
Commlttee Comments to Modd Instructl on 571, rﬁfﬁ&wpra H—theplaﬁﬂff-s—qaeeehﬂ%yﬂs

Sitery+If thereisamateria dispute over the precise content of the plaintiff's speech, it appears that
the issue must be resolved by the jury. In resolving any such factud dispute, deference must be given to
the honest and reasonable perception of the defendant. Watersv. Churchill, 511 U.S. 661 (1994).
Thus, if the defendant takes the position that it terminated the plaintiff based on a third-party report that
the plaintiff engaged in unprotected insubordination, the following sequence of interrogatories may be

appropriate:
1 Did plaintiff say that higher supervisor was incompetent?
Yes No

Note: If your answer is"yes," you should not answer Question No. 2. If your
answer is"no," continue on the Question No. 2.

2. Did defendant honestly and reasonably believe the report of [name plaintiff's
coworker or other source of third-party report] that plaintiff had referred to his’her supervisor
as incompetent?

Yes No

In generd, it gppears that the plaintiff has the burden of showing that his or her speech was
conditutiondly protected. See Cox v. Miller County R-1 School Dist., 951 F.2d 927, 931 (8th Cir.
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1991); Sever v. Independent School Dist. No. 625, 943 F.2d 845, 849-50 (8th Cir. 1991).
However, it is unclear whether the plaintiff should bear the risk of nonpersuasion on every subsdiary
factua issue. Accordingly, thisingruction does not include any "burden of proof” language. It dso
should be noted that the ultimate balancing test rests within the province of the Court and that no
particular factor is dispogitive. See Shands, 993 F.2d at 1344, 1346.
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572 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION - ACTUAL DAMAGES

If you find in favor of plaintiff under Ingtruction _,* then you must award plaintiff such sum
asyou find by the [(greater weight) or (preponderance)]? of the evidence will fairly and justly
compensate plaintiff for any actud damages you find plaintiff sustained as a direct result of defendant's
conduct as submitted in Ingtruction .* Actua damages include any wages or fringe benefits you
find plaintiff would have earned in [higher] employment with defendant if [he/she] had not been
discharged on [fill in date of discharge], through the date of your verdict, minus the amount of earnings
and benefits from other employment received by plaintiff during that time* Actud damages dso may
include [list damages supported by the evidence] .

[You are dso indructed that plaintiff has a duty under the law to "mitigate’ his damages--that is,
to exercise reasonable diligence under the circumstances to minimize his damages. Therefore, if you
find by the [(greater weight) or (preponderance)] of the evidence that plaintiff failed to seek out or take
advantage of an opportunity that was reasonably available to him, you must reduce his damages by the
amount he reasonably could have avoided if he had sought out or taken advantage of such an
opportunity.]® [Remember, throughout your ddliberations, you must not engage in any speculaion,
guess, or conjecture and you must not award any damages by way of punishment or through
sympethy.]’

Noteson Use
1. Insat the number or title of the "essentid dement” ingtruction here.
2. Select the bracketed language which corresponds to the burden-of-proof instruction given.

3. When certain benefits, such as employer-subsidized hedth insurance benefits, are
recoverable under the evidence, this ingtruction may be modified to explain to the jury the manner in
which recovery for those benefitsisto be caculated. Clamsfor lost benefits often present difficult
issues as to the proper measure of recovery. See Tolan v. Levi Strauss & Co., 867 F.2d 467, 470
(8th Cir. 1989) (discussing different approaches). Some courts deny recovery for lost benefits unless
the employee purchases subgtitute coverage, in which case the measure of damages is the employee's
out-of-pocket expenses. Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981);
Pearcev. Carrier Corp., 966 F.2d 958 (5th Cir. 1992). Other courts permit the recovery of the
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amount the employer would have paid as premiums on the employee's behdf. Farissv. Lynchburg
Foundry, 769 F.2d 958, 964-65 (4th Cir. 1985). The Committee expresses no view as to which
gpproach is proper. Thisingruction dso may be modified to exclude certain items which were
mentioned during trial but are not recoverable because of an insufficiency of evidence or as amatter of
law.

4. This sentence should be used to guide the jury in calculaing the plaintiff's economic
damages. In section 1983 cases, however, a prevailing plaintiff may recover actua damages for
emotiona distress and other persond injuries. See Carey v. Piphus, 435 U.S. 247 (1978). The
words following "minus" are accurate only to the extent that they refer to employment that has been
taken in lieu of the employment with the defendant. That is Sgnificant where, for example, the plaintiff
had a part-time job with someone other than the defendant befor e the discharge and retained it after
the discharge. In that circumstance, the amount of earnings and benefits from that part-time
employment recelved after the discharge should not be deducted from the wages or fringe benefits the
plaintiff would have earned with the defendant if he or she had not have been discharged, unlessthe
part-time job was enlarged after the discharge. In such a case, the ingtruction should be modified to
make it clear to the jury which income may be used to reduce plaintiff's recovery.

5. In section 1983 cases, a prevailing plaintiff may recover damages for menta anguish and
other persond injuries. The specific dements of damages that may be set forth in thisingruction are
amilar to those found in the Civil Rights Act of 1991. See 42 U.S.C. § 1981a(b)(3). Seetrfra-supra
Model Instructions 5.02 n.8, and 4.51.

6. This paragraph is designed to submit the issue of "mitigation of damages' in appropriate
cases. See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

7. This paragraph may be given at the triad court's discretion.
Committee Comments

Thisingruction is designed to submit the standard back pay formula of lost wages and benefits
reduced by interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806,
808 (8th Cir. 1982). Moreover, because section 1983 damages are not limited to back pay, the
indruction dso permits the recovery of generd damages for pain, suffering, humiliation, and the like,

In some cases, adiscrimination plaintiff may be eigible for front pay. Because front pay is
essentidly an equitable remedy “in lieu of” reinstatement, front pay is an issue for the court, not the jury.
Excel Corp. v. Bosley, 165 F.3d 635 (8™ Cir. 1999). See MacDissi v. Valmont Indus., 856 F.2d
1054, 1060 (8" Cir. 1988); Newhouse v. McCormick & Co., 110 F.3d 635, 641 (8" Cir. 1997)
(front pay is an issue for the court, not the jury, in ADEA cases). If thetrid court submits the issue of
front pay to the jury, the jury’s determination may be binding. See Doyne v. Union Electric Co., 953
F.2d 447, 451 (8" Cir. 1992) (ADEA case).
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Thisingruction may be modified to articulate the types of interim earnings which should be
offset againgt the plaintiff's back pay. For example, severance pay and wages from other employment
ordinarily are offset againgt a back pay award. See Krausev. Dresser Industries, 910 F.2d 674, 680
(20th Cir. 1990); Cornetta v. United States, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Farissv.
Lynchburg Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Social
Security benefits or pension benefits ordinarily are not offset againgt aback pay award. See Doyne v.
Union Electric Co., 953 F.2d 447, 451 (8th Cir. 1992) (holding that pension benefits are a " collatera
source benefit"); Dreyer v. Arco Chemical Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986) (Social
Security and pension benefits not deductible); Protos v. Volkswagen of America, Inc., 797 F.2d 129,
138-39 (3d Cir. 1986) (unemployment benefits not deductible); Rasimas v. Michigan Dept. of
Mental Health, 714 F.2d 614, 626 (6th Cir. 1983) (same) but cf. Blumv Witco Chemical Corp.,
829 F.2d 367, 374 (3d Cir. 1987) (pension benefits recaived as aresult of subsequent employment
consdered in offsetting damages award); Toledo v. Nobel-Sysco, Inc., 892 F.2d 1481, 1493 (10th
Cir. 1989) (deductibility of unemployment compensation iswithin trid court's discretion); Horn v.
Duke Homes, 755 F.2d 599, 607 n.12 (7th Cir. 1985) (same); EEOC v. Enterprise Assn
Steamfitters Local No. 638, 542 F.2d 579, 592 (2d Cir. 1976) (same).

Thisingruction is designed to encompass a Situation where the defendant asserts some
independent post-discharge reason--such as a plant closing or sweeping reduction in force--why the
plaintiff would have been terminated in any event beforetrid. See, e.g., Cleverly v. Western Elec.
Co., 450 F. Supp. 507 (W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Nevertheless, thetrid
court may give a separate ingruction which submits this issue in more direct terms.
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573 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION - NOMINAL DAMAGES

If you find in favor of plaintiff under Ingruction L but you do not find that plaintiff's
damages have re-monetary vaue, then you must return a verdict for plaintiff in the nomina amount of
One Dollar ($1.00).2

Noteson Use
1. Insat the number or title of the "essentid dements’ ingtruction here,

2. One Dollar ($1.00) arguably is the required amount in cases in which nomina damages are
appropriate. Nominal damages are appropriate when the jury is unable to place a monetary value on
the harm that the plaintiff suffered from the vidlation of hisrights. Cf. Cowans v. Wyrick, 862 F.2d
697 (8th Cir. 1988) (in prisoner civil rights action, nomina damages are gppropriate where the jury
cannot place a monetary vaue on the harm suffered by plaintiff); Haley v. Wyrick, 740 F.2d 12 (8th
Cir. 1984).

Committee Comments

Most employment discrimination casesinvolve lost wages and benefits. Neverthdless, a
nomina damage ingruction should be given in appropriate cases, such as where a plaintiff claming a
discriminatory harassment did not sustain any loss of earnings. Goodwin v. Circuit Court of . Louis
County, 729 F.2d 541, 542-43, 548 (8th Cir. 1984).

An award of nominal damages can support a punitive damage awvard. See Goodwin v. Circuit
Court of . Louis County, 729 F.2d at 548.

If nomina damages are submitted, the verdict form must contain aline where the jury can make
thet finding.
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574 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION - PUNITIVE DAMAGES

In addition to actua damages, the law permits the jury under certain circumstances to award
the injured person punitive damages in order to punish the defendant* for some extraordinary
misconduct and to serve as an example or warning to others not to engage in such conduct.

If you find in favor of plaintiff and againgt defendant (name), [and if you find by the [(greeter
weight) or (preponderance)]? of the evidence that plaintiff's firing was motivated by evil motive or intent,
or that defendant was cdloudy indifferent to plaintiff's rights],2 then in addition to any damages to which
you find plaintiff entitled, you may, but are not required to, award plaintiff an additional amount as
punitive damages if you find it is appropriate to punish the defendant or to deter defendant and others
from like conduct in the future. Whether to award plaintiff punitive damages, and the amount of those
damages are within your discretion.

['Y ou may assess punitive damages againgt any or al defendants or you may refuse to impose
punitive damages. If punitive damages are assessed againgt more than one defendant, the amounts
assessed such defendants may be the same or they may be different.]

Noteson Use

1. Public entities, such as cities, cannot be sued for punitive damages under section 1983. City
of Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981). Consequently, the target of a punitive
damage clam must be an individuad defendant, sued in hisher individua capecity .

2. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.
3. Seeinfrarsupra Modd Instruction 5.24 n.2.

4. The bracketed language is available for use if punitive damage clams are submitted against
more than one defendant.

Committee Comments

Punitive damages are recoverable under 42 U.S.C. 8 1983. Smith v. Wade, 461 U.S. 30
(1983). The Committee is congdering whether thisingruction should berevised in light of Sate Farm
Mutual Auto Ins. Co. v. Campbell, 538 U.S. 408, 123 S. Ct. 1513 (2003), and BMW of North
America, Inc. v. Gore, 517 U.S. 559, 116 S. Ct. 1589 (1996).
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575 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION - VERDICT FORM

VERDICT
Note: Complete thisform by writing in the names required by your verdict.

On the [First Amendment retdiation]* dlaim of plaintiff [John Doe, as submitted in

Instruction 2 wefind in favor of

(Plantiff John Doe) or (Defendant Sam Smith)

Note: Complete the following paragraphs only if the above finding isin favor of plaintiff. If the above
finding isin favor of defendant, have your foreperson sign and date this form because you have
completed your deliberation on this claim.

Wefind plaintiff's (name) damages as defined in Indruction 3to be:

$ (stating the amount or, if none, write the word "none")* (sating the
amount, or if you find that plaintiff's damages have no monetary vaue, st forth a
nominal amount such as $1.00).°

We assess punitive damages againg defendant (name), as submitted in Ingtruction Sas
follows
$ (stating the amount or, if none, write the word "none™).
Foreperson
Date:
Notes on Use

1. The bracketed language should be included when the plaintiff submits multiple daimsto the
jury.

2. The number or title of the "essentid dements” ingtruction should be inserted here.

3. The number or title of the "actua damages' instruction should be inserted here.
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4. Usethisphraseif the jury has not been ingtructed on nomina damages.

5. Usethis phraseif the jury isingdructed on nomina damages.

6. The number or title of the "punitive damages' ingtruction should be inserted here.
—————CommitteeComments

DRAFT 6/2/04 145 5.75



Employment Cases—Element-and-Damagetnstructions
5.75A 42 U.S.C. 81983 - FIRST AMENDMENT RETALIATION -
SPECIAL INTERROGATORIESON "BALANCING" ISSUES
SUPPLEMENTAL VERDICT FORM

Asdirected in Instruction No. Lwefind asfollows

Question No. 1: Did plaintiff's [memo to Principa Jones]? cause, or could it have
caused, disharmony or disruption in the workplace?

Yes No
(Mark an " X" in the appropriate space)

Question No. 2: Did plaintiff's [memo to Principa Jones] impair [higher] ability to
perform [higher] duties?

Yes No
(Mark an " X" in the appropriate space)

Foreperson
Date:

Noteson Use

1. The number or title of the specid interrogatory indruction should be inserted here. See
tafra-supra Modd Ingruction 5.71A.

2. Describe the speech upon which the plaintiff bases his or her clam. This description should
be identicd to the phrase used in the specid interrogatory ingtruction. See tafra-supra Model
Ingtruction 5.71A.

Committee Comments

See Committee Comments to Instruction No. 5.71A. These specid interrogatories are
available for use when there are factua disputes underlying the determination of whether or not the
plaintiff's gpeech was protected by the First Amendment. This supplementa verdict form should never
be used aone; it aways should accompany Mode Ingtructions 5.71, 5.71A and 5.75, ifrarsupra.
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The quedtions ligted in thismode ingtruction are for illugtration only; in every case, the list of
relevant questions must be tailored to the particular Situation. 1t dso bears emphasis that the ultimate
question of whether the plaintiff's soeech was protected is for the Court and that no single factor is
dispostive. Accordingly, when this supplementa verdict form isused, the trid court should receive dl
of the jury'sfindings and it should postponeits entry of judgment whileit fully evauates the implications
of those findings.

DRAFT 6/2/04 147 5.75A



Employment Cases—Element-and-Damagetnstructions
5.80 CASESUNDER THE FAMILY AND MEDICAL LEAVE ACT (FMLA)

Introduction

These indructions are for use with cases brought under the Family and Medical Leave Act
(FMLA), 29 U.S.C. 88 2601 - 2654. The purposes of the FMLA are to baance the demands on the
workplace with the needs of families, to promote the stability and economic security of families, and to
promote nationd interestsin preserving family integrity. 29 U.S.C. § 2601(b). The Act entitles digible
employeesto take up to 12 workweeks of unpaid leave because of a serious hedlth condition that
makes the employee unable to perform the functions of his or her position; because of the birth of ason
or daughter and to care for the newborn child; for placement with the employee of a son or daughter
for adoption or foster care; or to care for the employee’ s spouse, son, daughter, or parent who has a
serious health condition. 29 U.S.C. § 2612, 29 C.F.R. § 825.112.

Employers Covered by the FMLA

A covered employer under the Act is one engaged in commerce or in an industry affecting
commerce who employs 50 or more employees for each working day during each of 20 or more
calendar workweeks in the current or preceding caendar year. 29 U.S.C. § 2611(4)(A); 29 C.F.R. 8
825.104(d); Beal v. Rubbermaid Commercial Products, Inc., 972 F. Supp. 1216, 1222 n.13 (S.D.
lowa 1997), aff' d, 149 F.3d 1186 (8™ Cir. 1998). The Eighth Circuit has dso held that public officias
in their individua capacities are “employers’ under the FMLA. Darby v. Bratch, 287 F.3d 673, 680-
81 (8" Cir. 2002). In addition, the Supreme Court has held that States are employers under the
FMLA. Nevada Dep't of Human Resourcesv. Hibbs, 538 U.S. 721 (2003).

Employees Eligible for Leave

Not al employees are entitled to leave under FMLA. Before an employee can teke leave to
care for himsdf or hersdf, or afamily member, the following digibility requirements must be met: heor
she must have been employed by the employer for at least 12 months and must have worked &t least
1,250 hours during the previous 12-month period. 29 U.S.C. § 2611(2)(A). A husband and wife who
are both digible for FMLA leave and are employed by the same covered employer may be limited by
the employer to a combined tota of 12 weeks of leave during any 12-month period if the leave is taken
for 1) the birth of the employee’ s son or daughter or to care for that newborn; 2) for placement of ason
or daughter for adoption or foster care, or to care for the child after placement; or 3) or to care for the
employee’ s parent. 29 C.F.R. § 825.202(a).

Family Members Contemplated by the FMLA

Employees are dso digible for leave when certain family members— his or her spouse, son,
daughter, or parent — have serious health conditions. Spouse means a hushand or wife as defined or
recognized under state law where the employee resides, including common law spouses in states where
common law marriages are recognized. 29 U.S.C. 2611(13); 29 C.F.R. § 825.113.
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Under the FMLA, ason or daughter means abiological, adopted or foster child, astepchild, a
legd ward, or achild of a person standing in loco parentis, who is either under age 18, or who isage
18 or older but isincapable of saf-care because of amenta or physica disability. 29U.S.C. 8§
2611(12); 29 C.F.R. 8 825.113(c). Personswith “inloco parentis’ status under the FMLA include
those who had day-to-day responsibility to care for and financidly support the employee when the
employeewasachild. 29 C.F.R. §825.113(c)(3).

Parent means a biologica parent or an individua who stands or stood in loco parentis to an
employee when the employee was a son or daughter. 29 U.S.C. § 2611(7). Theterm “parent” does
not include grandparents or parents-in-law unless a grandparent or parent-in-law meetsthein loco
parentis definition. Krohn v. Forsting, 11 F. Supp.2d 1082, 1091 (E.D. Mo. 1998); 29 C.F.R. §
825.113(b).

“Incgpable of sdf-care” meansthat the individual requires active assistance or supervison to
provide daily self-carein three or more of the activities of daily living or insrumentd activities of daily
living. 29 C.F.R. § 825.113(c)(1).

“Activities of dally living” include adaptive activities such as caring appropriately for one's
grooming and hygiene, bathing, dressing and eating. I1d. “Ingrumentd activities of daily living” indude
cooking, cleaning, shopping, taking public trangportation, paying hills, maintaining a residence, usng
telephones and directories, using a post office, etc. 1d. “Physca or menta disability” means a physcd
or mental impairment that subgtantially limits one or more of the mgor life activities of an individud. 29
C.F.R. 8825.113(c)(2). Theseterms are defined in the same manner asthey are under the Americans
with Disabilities Act. 1d.

Leave for Birth, Adoption or Foster Care

The FMLA permits an employee to take leave for the birth of the employee’ s son or daughter
or to care for the child after birth, for placement of a son or daughter with the employee for adoption or
foster care, or to care for the child after placement. 29 U.S.C. § 2612(a); 29 C.F.R. § 825.100.

The right to take leave under the FMLA applies equdly to male and femae employees. A
father aswell as a mother, can take family leave for the birth, placement for adoption, or foster care of
achild. 29 C.F.R. §825.112(b). Circumstances may require that the FMLA leave begin before the
actua date of the birth of achild or the actud placement for adoption of achild. For example, an
expectant mother may need to be absent from work for prenatal care, or her condition may make her
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unable to work. In addition, if an absence from work is required for the placement for adoption or
foster care to proceed, the employee is entitled to FMLA leave. 29 C.F.R. § 825.112(c)-(d).

An employee’ s entitlement to leave for abirth or placement for adoption or foster care expires
at the end of the 12-month period beginning on the date of the birth or placement unless state law
alows, or the employer permits, leave to be taken for alonger period. 29 C.F.R. § 825.201. Any
such FMLA leave must be concluded during this one-year period. Id. An employeeisnot required to
designate whether the leave the employeeistaking is FMLA leave or leave under state law. 29 C.F.R.
§825.701. If an employee’ sleave qudifiesfor FMLA and state-law leave, the leave used counts
againg the employee s entitlement under both laws. Id.

What Constitutes a “ Serious Health Condition?”

One of the more frequently litigated aspects of the FMLA isthe issue of what type of condition
condtitutes a“ serious hedlth condition” under the Act. The concept of “ serious hedth condition” was
meant to be construed broadly, so that the FMLA'’s provisions are interpreted to effect the Act's
remedia purpose. Stekloff v. . John’s Mercy Health Systems, 218 F.3d 858, 862 (8" Cir. 2000).
The phrase is defined in the regulaions as an illness, injury, impairment or physical or menta condition
that involves inpatient care, a period of incapacity combined with treatment by a hedlth care provider,
pregnancy or prenata care, chronic conditions, long-term incapacitating conditions, and conditions
requiring multiple trestments. 29 C.F.R. § 825.114(a).

Specificdly, inpatient care means an overnight Say in a hospita, hospice, or resdentiad medica
care facility, including any period of incapacity (inability to work, atend school or perform other regular
dally activities), or any subsequent trestment in connection with the inpatient care. 29 CF.R.
§825.114(a)(1).

Incapacity plus trestment means a period of incapacity (inability to work, attend school or
perform other regular daily activities) of more than three consecutive days, including any subsequent
treatment or period of incapacity relating to the same condition, that also involves: 1) treatment two or
more times by a health care provider, by anurse or physician’s assstant under direct supervision of a
hedlth care provider, or by a provider of health services (for example, aphysica therapist) under orders
of, or on referrd by, a hedth care provider; or 2) treatment by a hedlth care provider on at least one
occasion which results in aregimen of continuing treetment under the supervision of the hedth care
provider. 29 C.F.R. 8 825.114(a)(2)(i). In some circumstances, the regulatory definition of incapacity
offers limited guidance. See, e.g., Caldwell v. Holland of Texas, 208 F.3d 671, 675 (8™ Cir. 2000)
(in Stuation where three-year-old child did not work or attend school, the FMLA regulations offered
insufficient guidance for determining whether child was incapacitated and fact finder must determinate
whether the child'sillness demondirably affected his normd activity).

Note that under the FMLA, a demondiration that an employee is unable to work in his or her
current job due to a serious hedlth condition is enough to show the employee is incapacitated even if
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that job is the only one the employee is unable to perform. Stekloff, 218 F.3d at 861. This standard is
less stringent than under the ADA in which aplaintiff must show that he or sheis unableto work in a
broad range of jobs to show that he or sheis unable to perform the mgor life activity of working. Id.

Pregnancy or prenatal care includes any period of incagpacity due to the pregnancy or prenatal
care, such astime off from work for doctors' visits. 29 C.F.R. § 825.114(a)(2)(ii).

A chronic hedlth condition means a condition which requires periodic vidts for treetment by a
hedlth care provider, or by anurse or physician’s assstant under direct supervison of a hedth care
provider, which continues over an extended period of time (including recurring episodes of asingle
underlying condition), and may cause episodes of incapacity (inability to work, attend school or
perform other regular daily activities) rather than continuing incapacity. 29 C.F.R. § 825.114(a)(2)(iii).

Long-term incapacitating conditions are those for which trestment may not be effective, but
require continuing supervison of a hedth care provider, even though the patient may not be receiving
active treatment. 29 C.F.R. 8 825.114(8)(2)(iv).

Conditions requiring multiple trestments includes any period of absence to receive multiple
treatments (including any period of recovery from the trestments) by a hedth care provider, or by a
provider of hedth care services under orders of, or on referrd by, a hedlth care provider, ether for
restorative surgery after an accident or other injury, or for a condition that would likely result in a period
of incapacity (inability to work, attend school or perform other regular daily activities) of more than
three consecutive caendar days in the absence of medicd intervention or treetment. 29 CF.R.

§ 825.114(a)(2)(v).

The FMLA regulations provide some guidance concerning what is and is not a serious hedth
condition. For example, the following generdly do not fal within the definition of a serious hedth
condition: routine physicd, eye or denta examinations; treatments for acne or plastic surgery; common
alments such asacold or the flu, ear aches, upset ssomach, minor ulcers, headaches (other than
migraines); and treatment for routine dental or orthodontic problems or periodontd disease. 29 C.F.R.
§ 825.114(b),(c). While the above conditions are not generdly considered “serious” the Eighth Circuit
has held that some conditions, such as upset somach or aminor ulcer, could il be “ serious hedth
conditions’ if they meet the regulatory criteria, for example, an incapacity of more than three
consecutive caendar days that aso involved qudifying trestment. Thorson v. Gemini, Inc., 205 F.3d
370, 379 (8" Cir-2000), aff' d, 205 F.3d 370 (8™ Cir. 2000).

In addition, the regulations provide guidance regarding what conditions commonly are
considered serious hedlth conditions. For example, chronic conditions could include asthma, digbetes
or epilepsy; long-term incapacitating conditions could include Alzheimer’s, a severe stroke or the
termind stages of a disease; and conditions requiring multiple treetments could include cancer
(chemotherapy, radiation, etc.), severe arthritis (physica therapy), or kidney disease (didyss). 29
C.F.R. §825.114(a).
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Courtsin the Eighth Circuit have provided additiond guidance regarding what condtitutes a
serious hedlth condition. In Beal v. Rubbermaid Commercial Products, Inc., 972 F. Supp. 1216
(S.D. lowa 1997), aff'd, 149 F.3d 1186 (8" Cir. 1998) the court analyzed several conditions against
the regulatory definition. The court found that aminor back ailment, eczema, and non-incapacitating
bronchitis were not serious hedlth conditions under the FMLA. 1d. at 1223-25. The court aso held
that an employee was not entitled to FMLA leave subsequent to her son’s death noting “[l]eave is not
meant to be used for bereavement because a deceased person has no basic medica, nutritional, or
psychological needs which need to be cared for.” 1d. at 1216.

In addition, the Eighth Circuit has held that exams and evauations given to an employee s child
to determine whether the child had been sexudly molested did not amount to trestment for a serious
health condiition covered by the FMLA. Martyszenko v. Safeway, Inc., 120 F.3d 120, 123-24 (8"
Cir. 1997). The dleged molestation did not create a menta condition that hindered the child' s ability to
participate in any activity at dl and did not redtrict any of the child’ s daily activities. 1d.

The regulations aso provide that the phrase * continuing trestment” as used in the definition of
serious hedlth condition, includes a course of prescription medication and therapy, but not over-the-
counter medications, bed-rest or exercise. 29 C.F.R. § 825.114(b).

The Relationship Between the Fair Labor Standards Act (FLSA),
Civil Rights Lenidation, and the FMLA

Although earlier cases sugaested the FMLA was more akin to the FLSA than to Civil Rights
legidation, see, e.qa... Morrisv. VCW, Inc., 1996 WL 740544 (W.D. Mo. 1996), the Supreme Court
has left no doubt that the FMLA is an anti-discrimination Satute. Nevada Dep't of Human Resources
v. Hibbs, 538 U.S. 721, , 2003 WL 21210426, *4 (U.S. May 27, 2003) (“the FMLA aimsto
protect the right to be free from gender-based discrimination in the workplace and such a statutory
schemeis subject to heightened scrutiny”). However, the FLSA can provide guidance for the
interpretation of FMLA terms such as usng FLSA “hours of sarvicg’ to cdculate FMLA digibility for
leave and determination of whether a supervisor isan “employer” for FMLA purposes. See Morris at
*2 and cases cited therain.

Under the FLSA, the phrases “motivating factor” or “immediate cause’ are used to determine
whether an employer violated the anti-retdiation provison of the FLSA. These phrases have been
interpreted to be the equivdent of a“but for” andyss, thet is, discharge is unlawful only if it would not
have occurred but for the retaiatory intent, even if it was not the sole reason for the employers action.
McKenziev. Renberg's. Inc., 94 F.3d 1478 (10th Cir. 1996), cert. denied, 520 U.S. 1186 (1997);
Reich v. Davis, 50 F.3d 962, 965 (11th Cir. 1995).” See E.E.O.C. v. HBE Corp., 135 F.3d 543,
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555 n.3 (8" Cir. 1998) (plaintiff must prove retdiation was the determining factor, not that it was the
only factor).

However, in retaiation cases under the FMLA, courts frequently borrow the framework and
method of anaydsin civil rights cases. See, e.q.. Spurlock v. Peter Bilt Motors Co., Inc., 2003 WL
463491 (6th Cir. (Tenn.)); Graham v. State Farm Mut. Ins. Co., 193 F.3d 1274, 1282-83 (11th Cir.
1999); Chaffin v. John H. Carter Co.. Inc., 179 F.3d 316, 319 (5th Cir. 1999); Kina v. Preferred
Technicd Group, 166 F.3d 887, 891 (7th Cir. 1999); Hodaensv. Dynamics, 144 F.3d 151 (1t Cir.
1998); Lottinger v. Shell Co., 143 F. Supp. 2d 743 (S.D. Tx. 2001); Maxwel v. GTE Wirdess
Service Corp., 121 F. Supp. 2d 649, 658 (N.D. Ohio 2000); Bond v. Serlina. Inc., 77 F. Supp. 2d
300, 302 (N.D.N.Y. 1999); Belaravev. City of New York, 1999 WL 692034 at *42 n.38, aff'd, 216
F.3d 1071 (2000); Stubl v. T.A. Systems, 948 F. Supp. 1075, 1091 (E.D. Mich. 1997); Petersv.
Community Action CTE, Inc. of Chem. Chambers-Talapoosa-Cooss, 977 F. Supp. 1428 (M.D.
Alabama 1997). Those cases generdly used “motivating factor” where there was direct evidence of
discrimination and “determining factor” when there was no direct evidence of discrimination.

A review of the case law suggests that courts look to the FLSA and cases decided thereunder
for the definition and scope of “employment-type’ terms and conceptsin the FMLA. However, the
method of andyssfor violations of the anti-discrimination provisons of the FMLA suggests looking to
avil rightscases. SeeHibbs, 538 U.S. at  , 2003 WL 21210426 at *4. The Eighth Circuit has not
clearly resolved thisissue. It isaso not resolved a this time whether Desart Palace v. Costa's
requirement of amotivating factor test for dl Title VI cases will carry over to other civil rights cases,
including the FMLA. Nothing in the FMLA modifies or affects any federd or state law prohibiting
discrimination on the basis of race, rdigion, color, nationd origin, sex, age or disability (eq., Title VII,
the Pregnancy Discrimination Act, the Rehabilitation Act, the ADA, etc.) 29 U.S.C. § 2651(a)(b); 29
C.F.R. 8§825.702(a).
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5.81A FMLA —Wrongful Termination — Essential Elements
(employee with a serious health condition)

Y our verdict must be for the plaintiff [and against defendant | if dl of the following
elements have been proved by [(the greater weight) or (a preponderance)]? of the evidence:

[Firgt, plaintiff was digible for leave®; and]

trst—pheirtif-heeHspecit for:

Secondtpectfy-eonditiont-was First, plantiff had a serious hedth condition (as defined in
Ingtruction )% and

Fhire-Second, plaintiff was [absent from work]® because of that serious hedlth condition; and

[Feurth-Third, plaintiff gave defendant appropriate notice (as defined in Instruction ~~ )° of
[his’her] need to be [absent from work] %] * and

Fifth-Fourth, defendant [describe employment action taken, e.g., discharged]™® plantiff; and

Sxh-Fifth, plaintiff’ s [absence from work]® was a metiveting-determining® factor in
defendant’ s decision to [describe employment action taken, e.g., discharge]™® plaintiff.

However, your verdict must be for the defendant if any of the above dements has not been
proved by [(the greater weight) or (a preponderance)]? of the evidence, [or if defendant is entitled to a
verdict under (Ingtruction  )]8%°,

[You may find that plaintiff's [absence from work] was a metiveating-determining factor in
defendant's (decision) ! if it has been proved by the [(greater weight) (preponderance)] of the evidence

that defendant's stated reason(s) for its (decision) [(is) (are)] netthe truereason(sy, butf(is{are)}-a
pretext to hide discrimination.] 12

Noteson Use
1. Usethis phraseif there are multiple defendants.
2. Insert the bracketed language which corresponds to the burden-of-proof instruction given.

3. Before an employee can exercise rights under the FMLA, he or she must be “digible” for
leave. Seeinfra “Employees Eligible for Leave’ sectionin 5.80. Thisdement is bracketed here
because it is anticipated that this dement will be needed infrequently as digibility issues will likely be
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decided as a matter of law. In the case where digibility isafact issue, this eement should be
incorporated and the remaining dements renumbered accordingly.

4. Insert the number of the Ingtruction defining “ serious hedth condition.”

5. Itisanticipated that these indructions will be more commonly applied to cases in which the
plantiff actualy took leave. However, the FMLA a0 protects an digible employee whose leave
request was denied by the employer. 1n such asituation, insert language that corresponds to the facts
of the case.

6. Insert the number of the Ingtruction defining “ appropriate notice.”

7. Thisdement is bracketed because “ appropriate notice’ may not be afact issue. If itisa
fact issue, this eement should be incorporated and the remaining eements renumbered accordingly.

78. In addition to protecting employees from retdiatory termination, the FMLA prohibits
empl oyers from interferi ng W|th or retdiating aganst empl oyees who ettempt to exercise r ights under the
FMLA. : :

fetdﬁery—teﬁm&reﬁ—l nsert the Ianguage that corresponds to the facts of the cae.

9. Seethe Introduction for a discusson of whether the term “ determining” factor or
“motivating” factor should be used.

8-10. Thislanguage should be used when the defendant is submitting an affirmative defense.

11. Conggtent with the various essentid dements ingructionsin this section, thisinstruction
makes references to the defendant's "decison.” It may be modified if another term--such as "actions’
or "conduct”--would be more appropriate.

12. This sentence may be added, if appropriate. See Modd Ingtruction 5.95 and Moore v.
Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001), which states “[w]e do not
express any view as to whether it ever would be reversible error for atria court to fail to give a pretext
ingruction, though we tend to doulbt it.”

Committee Comments

The FMLA prohibits an employer from terminating an employee because the employee
exercised rights or attempted to exercise rights under the FMLA. An employee who contends he or
she was terminated because of FMLA leave, or aregquest to take FMLA leave, must show that the
employer’s action was motivated by discrimination because of the leave or request for leave. Marks v.
The School Dist. of Kansas City, Missouri, 941 F. Supp. 886, 892 (W.D. Mo. 1996) (quoting Day
v. Excel Corp., 1996 WL 294341 (D. Kan. 1996)).

If plaintiff is aleging defendant’ s Sated reason for its employment action is a pretext to hide
discrimination, Model Instruction 5.95 may be used.
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5.81B FMLA —Wrongful Termination — Essential Elements
(employee needed to carefor spouse, parent, son
or daughter with a serious health condition?)

Y our verdict must be for the plaintiff [and against defendant 2 if dl of the following
elements have been proved by [(the greater weight) or (a preponderance)]® of the evidence:

[First, plaintiff was digible for leave*; and]

Secondtspectfy-eonditiont-was First, plantiff’s [identify family member] had a serious hedlth
condition (as defined in Ingtruction _~~ )°; and

Fhire-Second, plaintiff was needed to care for (asdefined in Instruction  )® [identify
family member]; and

Feurth-Third, plaintiff was [abosent from work]’ to care for [identify family member]; and

[Fifth-Fourth, plaintiff gave defendant appropriate notice (as defined in Indtruction ) of
[his/her] need to be [absent from work]";] ° and

Sh-Fifth, defendant [describe employment action taken, e.g., discharged]**° plaintiff; and

Seventh-Sixth, plaintiff’s [absence from work]” was a metivating-determining? factor in
defendant’ s decision to [describe employment action taken, e.g., discharge]**° plaintiff.

However, your verdict must be for the defendant if any of the above dements has not been
proved by [(the greater weight) or (a preponderance)]? of the evidence, [or if defendant is entitled to a
verdict under (Instruction  )]**2

[You may find that plaintiff's [absence from work] was a metiveting-determining factor in
defendant's (decision) 2 if it has been proved by the [(greater weight) (preponderance)] of the evidence

that defendant's stated reason(s) for its (decision) [(is) (are)] netthe truereason(sy, butf(is{arelf-a
pretext to hide discrimination]
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Noteson Use
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1. ThisIngruction isfor usein casesin which the employee s family member had a serious
hedlth condition. Instruction 5.81C should be used for cases in which the employee needed leave
because of abirth, adoption or foster care.

2. Usethis phraseif there are multiple defendants.
3. Insert the bracketed language which corresponds to the burden-of-proof instruction given.

4. Before an employee can exercise rights under the FMLLA, he or she must be “digible” for
leave. Seeinfra “Employees Eligible for Leave’ sectionin 5.80. Thisdement is bracketed here
because it is anticipated that this dement will be needed infrequently as digibility issues will likely be
decided as a matter of law. In the case where digibility isafact issue, this eement should be
incorporated and the remaining € ements renumbered accordingly.

5. Insert the number of the Ingtruction defining “serious hedth condition.”
6. Insert the number of the Ingruction defining “ needed to care for.”

7. Itisanticipated that these ingtructions will be more commonly applied to casesin which the
plaintiff actualy took leave. However, the FMLA aso protects an digible employee whose leave
request was denied by the employer. In such astuation, insert language that corresponds to the facts
of the case.

8. Insart the number of the Instruction defining “ gppropriate notice.”

9. Thiselement is bracketed because “ appropriate notice” may not be afactissue. If itisa
fact issue, this eement should be incorporated and the remaining eements renumbered accordingly.

9-10. In addition to protecting employees from retaiatory termination, the FMLA prohibits
empl oyers from interfering W|th or retdiating aganst empI oyees who ettempt to exercise r ights under the
FMLA.

fetaﬂew-t&mm&reﬁ—l nsert the Ianguage that corresponds to the facts of the case.

11. Seethe Introduction for a discussion of whether the term * determining” factor or
“motivating” factor should be used.

16-12. Thislanguage should be used when the defendant is submitting an affirmative defense.

13. Conggtent with the various essentid dements indructionsin this section, thisingtruction
makes references to the defendant's "decison.” 1t may be modified if another term--such as "actions’
or "conduct”--would be more appropriate.

14. This sentence may be added, if appropriate. See Modd Instruction 5.95 and Moore v.
Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001), which states “[w]e do not
express any view as to whether it ever would be reversible error for atria court to fail to give a pretext
ingtruction, though we tend to doubt it.”
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Committee Comments

The FMLA entitles an digible employee to take up to 12 workweeks of leave if the employee
is needed to care for the employee’ s pouse, son, daughter or parent with a serious health condition.
The FMLA prohibits an employer from terminating an employee because the employee exercised rights
or attempted to exercise rights under the FMLA. An employee who contends he or she was
terminated because of FMLA leave, or arequest to take FMLA leave, must show that the employer’s
action was motivated by discrimination because of the leave or request for leave. Marksv. The
School Dist. of Kansas City, Missouri, 941 F. Supp. 886, 892 (W.D. Mo. 1996) (quoting Day v.
Excel Corp., 1996 WL 294341 (D. Kan. 1996)).

If plaintiff is aleging defendant’ s stated reason for its employment action is a pretext to hide
discrimination, Modd Instruction 5.95 may be used.
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5.81C FMLA —Wrongful Termination — Essential Elements
(employee leave for birth, adoption or foster care?l)

Your verdict must be for the plaintiff [and against defendant 2 if dl of thefollowing
elements have been proved by [(the greater weight) or (a preponderance)]® of the evidence:

[First, plaintiff was digible for leave’; and]

Firgt, plaintiff was [absent from work]® because of [the birth of a son or daughter, or for
placement with the plaintiff of ason or daughter for adoption or foster care]®; and

[Second, plaintiff gave defendant appropriate notice (as defined in Instruction )7 of
[his’her] need to be [absent from work]®;] 8 and

Third, defendant [describe employment action taken, e.g., discharged]®® plaintiff; and

Fourth, plaintiff’ s [absence from work]® was a metivating-determining’® factor in defendant’s
decision to [describe employment action taken, e.g., discharge]®® plaintiff.

However, your verdict must be for the defendant if any of the above elements has not been
proved by [(the greater weight) or (a preponderance)]? of the evidence, [or if defendant is entitled to a
verdict under (Instruction  )]®™.

[You may find that plaintiff's [abosence from work] was a metiveating-determining factor in
defendant's (decision)*2 if it has been proved by the [(greater weight) (preponderance)] of the evidence

the defendantsseted reason() for it (decision) [(9) (ar)] et the e vessen)-bet sy teref-a
pretext to hide discrimination.] **

Notes on Use

1. ThisIngruction isfor use in cases in which the employee needed |eave because of abirth,
adoption or foster care. Ingtruction 5.81B should be used for casesin which the employee' s family
member had a serious hedlth condition. This Ingruction differs from 5.81B in thet it does not include an
element requiring the plaintiff to show that he or she was “ needed to care for” the newborn, adopted
child or fogter child. One of the purposes of the FMLA isto provide time for early parent-child
bonding. 1993 U.S. Code Cong. and Admin. News 3, 11; 139 Cong. Rec. H 319, 384, 387, 396;
Kelley Co. v. Marquardt, 172 Wis. 2d 234, 493 N.W.2d 68, 75 (Wis. 1992).

2. Usethis phraseif there are multiple defendants.
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3. Insert the bracketed language which corresponds to the burden-of-proof instruction given.

4. Before an employee can exercise rights under the FMLA, he or she must be “digible’ for
leave. Seeinfra“Employess Eligiblefor Leave’ sectionin 5.80. This dement is bracketed here
because it is anticipated thet this dement will be needed infrequently as digibility issues will likely be
decided as a matter of law. In the case where digibility isafact issue, this dement should be
incorporated and the remaining € ements renumbered accordingly.

5. Itisanticipated that these ingructions will be more commonly applied to cases in which the
plaintiff actualy took leave. However, the FMLA aso protects an digible employee whose leave
request was denied by the employer. 1n such aStuation, insert language that corresponds to the facts
of the case.

6. Insert the language that corresponds to the facts of the case.
7. Insert the number of the Ingtruction defining “ gppropriate notice.”

8. Thiseement is bracketed because “ appropriate notice” may not be afact issue. If itisa
fact issue, this eement should be incorporated and the remaining dements renumbered accordingly.

8-9. In addition to protecting employees from retdiatory termination, the FMLA prohibits
empl oyers from interferi ng Wlth or retdiating aganst empl oyees who attempt to exercise r ights under the
FMLA. > -

fetd-rftew—Hmm&reﬁ—l nsert the Ianguage that correﬁponds to the facts of the case.

10. Seethe Introduction for adiscusson of whether the term “determining” factor or
“motivating” factor should be used.

9-11. Thislanguage should be used when the defendant is submitting an affirmative defense.

12. Conggtent with the various essentid dements indructionsin this section, thisinstruction
makes references to the defendant's "decison.” It may be modified if another term--such as "actions’
or "conduct"--would be more appropriate.

13. This sentence may be added, if appropriate. See Modd Instruction 5.95 and Moore v.
Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001), which states “[w]e do not
express any view as to whether it ever would be reversible error for atria court to fall to give a pretext
ingruction, though we tend to doulbt it.”

Committee Comments

The FMLA entitles an digible employee to take up to 12 workweeks of leave for the birth of a
son or daughter, or for placement with the employee of a son or daughter for adoption or foster care.
29 U.S.C. § 2612(a)(1)(A), (B); 29 C.F.R. § 825.112(a)(1), (2). The FMLA prohibits an employer
from terminating an employee because the employee exercised rights or attempted to exerciserights
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under the FMLA. An employee who contends that he or she was terminated because of FMLA leave,
or arequest to take FMLA leave, must show that the employer’ s action was motivated by
discrimination because of the leave or request for leave. Marks v. The School Dist. of Kansas City,
Missouri, 941 F. Supp. 886, 892 (W.D. Mo. 1996) (quoting Day v. Excel Corp., 1996 WL 294341
(D. Kan. 1996)).

If plantiff is aleging defendant’ s stated reason for its employment action is a pretext to hide
discrimination, Model Ingtruction 5.95 may be used.
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5.81D FMLA —Failureto Reinstate — Essential Elements
(employee with a serious health condition)

Y our verdict must be for the plaintiff [and against defendant ]* if dl of the
following elements have been proved by [(the greater weight) or (a preponderance)]? of the evidence:

[Firgt, plaintiff was digible for leave®; and]

trt—phcirtifi-heeHspecit fiort:

Secondtpectfy-eonditiont-was First, plantiff had a serious hedth condition (as defined in
Ingtruction )% and

Fhire-Second, plaintiff was absent from work because of that serious health condition; and

FourthThird, plantiff received treetment and was able to return to work and perform the
functions of [higher] job prierte-at the expiration of the leave period; ® and

FHthFourth, defendant refused to reingtate plaintiff to the same or an equivaent position (as
defined in Instruction _ )°®held by plaintiff when the absence began.

However, your verdict must be for the defendant if any of the above elements has not been
proved by [(the greater weight) or (a preponderance)]? of the evidence, [or if defendant is entitled to a
verdict under (Instruction _ )]®7.

Noteson Use
1. Usethis phraseif there are multiple defendants.

2. The bracketed language should be inserted which corresponds to the burden-of- proof
indruction given.

3. Before an employee can exercise rights under the FMLA, he or she must be “digible’ for
leave. Seeinfra“Employees Eligible for Leave’ sectionin 5.80. Thisdement is bracketed here
because it is anticipated that this dement will be needed infrequently as digibility issueswill likely be
decided as a matter of law. In the case where digibility isafact issue, this eement should be
incorporated and the remaining € ements renumbered accordingly.

4. Insert the number of the Ingtruction defining “ serious hedth condition.”
5. Definethe“leave period” or use the date of the expiration of the leave period.
56. Insert the number of the Indruction defining “equivaent position.”
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67. Thislanguage should be used when the defendant is submitting an affirmative defense.
Committee Comments

The FMLA entitles an employee on leave to be reingtated to the same or an equivalent position
upon return from leave. 29 U.S.C. § 2614; 29 C.F.R. § 825.214; McGraw v. Sears, Roebuck &
Co., 21 F. Supp. 2d 1017 (D. Minn. 1998).

An employee has no greeter right to reinstatement or to other benefits and conditions of
employment than if the employee had been continuoudy employed during the FMLA period. 29
C.F.R. §825.216(3). For example, if the employer can prove that during the FMLA leave the
employee would have been laid off and not entitled to job restoration regardiess of that leave, the
employee cannot prevail. 1d. See Ingtruction 5.84A.

If plaintiff is aleging defendant’ s stated reason for its employment action is a pretext to hide
discrimination, Modd Instruction 5.95 may be used.
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5.81E FMLA —Failureto Reinstate -- Essential Elements
(employee needed to carefor a spouse, son or daughter with a serious health condition?)

Your verdict must be for the plaintiff [and against defendant )2if dl of the following
elements have been proved by [(the greater weight) or (a preponderance)]® of the evidence:

[First, plaintiff was digible for leave’; and]

Second,fspecty-conditionf-was First, plantiff’s [identify family member] had a serious hedth
condition (as defined in Ingtruction )% and

Fhire-Second, plaintiff was needed to care for (asdefined in Instruction  )® [higher]
[identify family member] because of that serious hedth condition; and

Fetrth-Third, plaintiff was absent from work because [he/she] was caring for [his/her] [identify
family member] with the serious heelth condition; and

Fth-Fourth, plaintiff was able to return to [highher] job prier-te-at the expiration of the leave
period; and

Sixth-Fifth, defendant refused to reingtate plaintiff to the same or an equivaent postion (as
defined by Ingtruction )" held by plaintiff when the absence began.

However, your verdict must be for the defendant if any of the above elements has not been
proved by [(the greater weight) or (a preponderance)]® of the evidence, [or if defendant is entitled to a
verdict under (Instruction ]2

Notes on Use

1. ThisIngruction isfor usein casesin which the employee s family member had a serious
hedlth condition. Instruction 5.81F should be used for cases in which the employee needed leave
because of a birth, adoption or foster care.

2. Usethis phraseif there are multiple defendants.

3. The bracketed language should be inserted which corresponds to the burden-of- proof
indruction given.
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4. Before an employee can exercise rights under the FMLLA, he or she must be “digible’ for
leave. Seeinfra“Employees Eligible for Leave’ sectionin 5.80. Thisdement is bracketed here
because it is anticipated that this dement will be needed infrequently as digibility issueswill likely be
decided as a matter of law. In the case where digibility isafact issue, this eement should be
incorporated and the remaining € ements renumbered accordingly.

5. Insert the number of the Ingruction defining “ serious hedlth condition.”

6. Insert the number of the Ingtruction defining “needed to care for.”

7. Insert the number of the Ingtruction defining “equivaent position.”

8. Thislanguage should be used when the defendant is submitting an affirmative defense.
Committee Comments

The FMLA entitles an eigible employee to take up to 12 workweeks of leave if the employee
is needed to care for the employee’ s pouse, son, daughter or parent with a serious health condition.
The FMLA dso entitles an employee on leave to be reingtated to the same or an equivaent position
upon return from leave. 29 U.S.C. § 2614; 29 C.F.R. § 825.214; McGraw v. Sears, Roebuck &
Co., 21 F. Supp. 2d 1017 (D. Minn. 1998).

An employee has no greeter right to reinstatement or to other benefits and conditions of
employment than if the employee had been continuoudy employed during the FMLA period. 29
C.F.R. §825.216(3). For example, if the employer can prove that during the FMLA leave the
employee would have been laid off and not entitled to job restoration regardless of thet leave, the
employee cannot prevail. 1d. See Ingtruction 5.84A.

If plantiff is aleging defendant’ s stated reason for its employment action is a pretext to hide
discrimination, Model Ingtruction 5.95 may be used.
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5.81F FMLA —Failureto Reinstate -- Essential Elements
(employee leave for birth, adoption or foster care?l)

Y our verdict must be for the plaintiff [and against defendant )2if dl of the following
elements have been proved by [(the greater weight) or (a preponderance)]® of the evidence:

[First, plaintiff was digible for leave’; and]

First, plantiff was absent from work because of [the birth of a son or daughter, or for
placement with the plaintiff of a son or daughter for adoption or foster care]®; and

Second, plaintiff was able to return to [his’her] job prier-te-at the expiration of the leave period;
¢ and

Third, defendant refused to reindtate plaintiff to the same or an equivaent position (as defined
by Instruction ) ®7 hdld by plaintiff when the absence began.

However, your verdict must be for the defendant if any of the above e ements has not been
proved by [(the greater weight) or (a preponderance)]® of the evidence, [or if defendant is entitled to a
verdict under (Indruction )] ™8,

Notes on Use

1. ThisIngruction isfor usein cases in which the employee needed leave because of abirth,
adoption or foster care. Ingtruction 5.81E should be used for cases in which the employee’ s family
member had a serious hedlth condition. This Ingruction differs from 5.81E in that it does not include an
element requiring the plaintiff to show that he or she was “ needed to care for” the newborn, adopted
child or foster child. One of the purposes of the FMLA isto provide time for early parent-child
bonding. 1993 U.S. Code Cong. and Admin. News 3, 11; 139 Cong. Rec. H 319, 384, 387, 396;
Kelley Co. v. Marquardt, 172 Wis. 2d 234, 493 N.W.2d 68, 75 (Wis. 1992).

2. Usethis phraseif there are multiple defendants.

3. The bracketed language should be inserted which corresponds to the burden-of- proof
indruction given.

4. Before an employee can exercise rights under the FMLLA, he or she must be “digible” for
leave. Seeinfra “Employees Eligible for Leave’ sectionin 5.80. Thisdement is bracketed here
because it is anticipated that this dement will be needed infrequently as digibility issues will likely be
decided as a matter of law. Inthe case where digibility isafact issue, this eement should be
incorporated and the remaining € ements renumbered accordingly.
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5. Insert the language that corresponds to the facts of the case.

6. Definethe“leave period” or use the actud date of the expiration of the leave period.

67. Insert the number of the Indruction defining “equivaent position.”

78. Thislanguage should be used when the defendant is submitting an affirmative defense.
Committee Comments

The FMLA entitles an digible employee to take up to 12 workweeks of leave for the birth of a
son or daughter, or for placement with the employee of a son or daughter for adoption or foster care.
The FMLA dso entitles an employee on leave to be reingtated to the same or an equivaent position
upon return from leave. 29 U.S.C. § 2614; 29 C.F.R. § 825.214; McGraw v. Sears, Roebuck &
Co., 21 F. Supp. 2d 1017 (D. Minn. 1998).

An employee has no greeter right to reinstatement or to other benefits and conditions of
employment than if the employee had been continuoudy employed during the FMLA period. 29
C.F.R. §825.216(3). For example, if the employer can prove that during the FMLA leave the
employee would have been laid off and not entitled to job restoration regardiess of that leave, the
employee cannot prevail. 1d. See Ingtruction 5.84A.

If plaintiff is aleging defendant’ s stated reason for its employment action is a pretext to hide
discrimination, Modd Ingtruction 5.95 may be used.
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5.82 FMLA —"Same Decision” Instruction

[If you find in favor of plaintiff under Insruction ! then you must answer the following
question in the verdict form[s]: Has it been proved by [(the greater weight) or (a preponderance)]? of
the evidence that defendant would have [describe employment action taken, e.g., discharge]® plantiff
even if defendant had not considered plaintiff’ s [absence from work].]®

Noteson Use
1. Insert the number or title of the essentia elements Ingtruction here,
2. Select the bracketed language that corresponds to the burden-of-proof Instruction given.
3. Sdect the language that corresponds to the facts of the case.

4. Itisanticipated that these ingructions will be more commonly applied to cases in which the
plantiff actualy took leave. However, the FMLA aso protects an digible employee whose leave
request was denied by the employer. In such asituation, insert language that corresponds to the facts
of the case.

5. The caselaw isunclear whether the FMLA isto be treated like a Title VII case or like other
cavil rightscases. InaTitle VI case, there is pecid satutory language that a decison for plaintiff on
theissue of liahility, but in favor of defendant on the “same decison” question, results in a judgment for
plantiff but no actud damages. See 42 U.S.C. 8 2000e-5(0)(2)(B). Plaintiff’s remedies are limited to
adeclaratory judgment, injunction not including reinstatement or back pay and attorney fees and codts.
If the FMLA istreated like other civil rights cases, defendant prevailsif the judgment isin favor of
defendant on the “same decison” question.

Committee Comments

Until thereis case law to the contrary, it is the Committee s position that a defendant may avoid
liability in an FMLA caseif it convinces ajury that the plaintiff would have suffered the same adverse
employment action even if he or she had not taken or requested FMLA leave.
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5.83A FMLA —Definition: “Needed to Care For”

An employeeis “needed to care for” a spouse, son, daughter or parent with a serious hedlth
condition (asdefined in Intruction _~ )* when the family member is unable to care for his or her
own basic medicd, hygienic or nutritiona needs or safety; or is unable to trangport himsdlf or hersdf to
the doctor. [The phrase dso includes providing psychologica comfort and reassurance which would
be beneficid to afamily member with a serious hedlth condition (as defined in Ingtruction .~~~ )!
who is receiving inpatient or home care. The phrase aso includes situations where the employee may
be needed to fill in for others who are caring for the family member, or to make arrangements for

changesin care, such astransfer to a nursing home.?]

Noteson Use
1. Insert the number of the Ingtruction defining “ serious hedlth condition.”

2. Thedefinition of “needed to care for” is more expansve than it first gppearsfor it includes
stuaions in which the employee' s presence or assistance would provide psychologica comfort or
assurance to afamily member, and instances in which the employee may need to make arrangements
for care. In casesin which any of these Situations are applicable, this Ingtruction should be modified to
include the additiond definition(s). See 29 C.F.R. § 825.116(a), (b).

Committee Comments

This definition is taken from the FMLA regulations. 29 C.F.R. § 825.116(a)-(b).
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5.83B FMLA —Definition: “Serious Health Condition”

A “serious hedth condition” means an illness, injury, impairment or physical or mental condition
that involves either 1) inpatient care in ahospital, hospice, or resdential medical care facility, or 2)
continuing trestment by a hedlth care provider (as defined in Instruction ).

Noteson Use
1. Insert the number of the Ingtruction defining “hedlth care provider.”
Committee Comments

Thisredively brief definition isthe Satutory definition. 29 U.S.C. § 2611(11). A more
detalled definition is supplied by the FMLA regulations and included as an dternate definition in these
model ingtructions. 29 C.F.R. § 825.114. Seeinfra Model Instruction 5.83C.
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5.83C FMLA — Definition: “ Serious Health Condition” (alternate)

The phrase a* serious hedlth condition” as used in these ingtructions means an illness, injury,
imparment, or physical or mental condition thet involves:

[Inpatient care (for example, an overnight stay) in a hospital, hospice, or residential medica
care fadility, including any period of incapacity (inability to work, atend school or perform other regular
daly activities), or any subsequent trestment in connection with the inpatient care)];

OR

[Incapacity plus trestment, which means a period of incapacity (inability to work, attend school
or perform other regular daily activities) of more than three consecutive days, including any subsequent
treatment or period of incapacity relating to the same condition, that also involves:

1) Trestment two or more times by a health care provider (as defined in

Ingtruction ), by anurse or physician’s assistant under direct supervision of a hedth care

provider (asdefined in Ingtruction  )?, or by aprovider of hedlth services (for example, a

physicd theragpist) under orders of, or on referrd by, ahedth care provider (as defined in

Ingtruction ___ ); or

2) Treatment by a hedth care provider (asdefined in Instruction ~ )'on at
least one occasion which results in aregimen of continuing trestment under the supervision of

the hedlth care provider (as defined in Ingtruction _~ )Y];

OR

[Any period of incapacity (inability to work, attend school or perform other regular daly
activities) due to pregnancy or for prenatal care];

OR

[A chronic health condition, which means a condition which requires periodic vidts for
treatment by a hedlth care provider (as defined in Indtruction )%, or by anurse or physician’'s
assstant under direct supervision of a health care provider (as defined in Ingtruction !, which
continues over an extended period of time (including recurring episodes of asingle underlying
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condition), and may cause episodes of incgpacity (inability to work, atend school or perform other
regular daily activities) rather than continuing incapacity];
OR
[A period of incapacity (inability to work, attend school or perform other regular daily
activities) which is permanent or long-term due to a condition for which treatment may not be effective,
but requires continuing supervision of a hedlth care provider (as defined in Ingtruction _ )*, even
though the patient may not be receiving active treatment];
OR
[Any period of absence to receive multiple trestments (including any period of recovery from
the treatments) by a hedlth care provider (as defined in Instruction __ )*, or by a provider of hedth
care services under orders of, or on referra by, a hedth care provider (as defined in Instruction
) dther for restorative surgery after an accident or other injury, or for acondition that would
likely result in aperiod of incapacity (inability to work, attend school or perform other regular daily
activities) of more than three consecutive cdendar daysin the absence of medicd intervention or
treatment.]*

Notesto Use

1. Sdect the language that corresponds to the facts of the case. Within each optiona
definition, the language aso may need to be adjusted on a case-by-case basis due to varying facts. For
example, the court may wish to delete the language “ or by anurse or physician’s assstant under direct
supervison of ahedth care provider” if the facts of the case do not indicate that treatment was
provided by someone other than the hedlth care provider.

Committee Comments

Thisindruction is based on the definition of “ serious hedlth condition” as set forth inthe FMLA
regulations at 29 C.F.R. § 825.114. See comments regarding Instruction 5.80 for further discussion of
the definition of a serious hedlth condition.

DRAFT 6/2/04 174 5.83C



Employment Cases—Element-and-Damagetnstructions
5.83D FMLA — Definition: “Health Care Provider”

As used in these ingructions the phrase “ hedlth care provider” includes [doctor of medicine,
doctor of osteopathy, podiatrist, dentist, clinical psychologist, optometrist, nurse practitioner, nurse-
midwife, or dinica socid worker]*, so long as the provider is authorized to practice in the State and is
performing within the scope of his or her practice.

Noteson Use

1. The bracketed language is not exhaustive of the types of hedlth care workers who can meet
the regulatory definition of a hedlth care provider. For afull discussion, see the Committee Comments,
tafrarsupra. Insert the appropriate language to include the type of hedlth provider(s) relevant to the
case.

Committee Comments
The FMLA defines “hedth care provider” as.

(A) adoctor of medicine or osteopathy who is authorized to practice medicine or
surgery (as appropriate) by the State in which the doctor practices; or

(B) any other person determined by the Secretary [of Labor] to be capable of
providing hedth care services.

29 CF.R. §825.118.

The regulations promulgated by the Department of Labor defined additional persons * capable
of providing hedth care services’ to include the workers described in the modd Ingtruction aswell as
1) chiropractors, if treatment is limited to “manua manipulation of the spine to correct a subluxation as
demondtrated by X-ray to exist;” 2) Chrigtian Science practitioners listed with the First Church of
Chrigt, Scientist in Boston, Massachusetts; 3) any hedth care provider from whom an employer or the
employer’ s group hedth plan’s benefits manager will accept certification of the existence of a serious
hedlth condition to subgtantiate aclam for benefits, and 4) a hedth care provider who fdls within one of
the specifically mentioned categories who practices in a country other than the United States, so long as
he or she is authorized to practice in accordance with the law of that country and is performing with the
scope of hisor her practice. The regulations state that * authorized to practice in the State’ means that
the hedlth care provider must be authorized to diagnose and treat physica or mental hedlth conditions
without supervision by adoctor or other health care provider. 29 C.F.R. § 825.118.
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5.83E FMLA — Definition: “ Appropriate Notice” — L eave For eseeable?

The phrase “gppropriate notice” as used in these ingructions means that [he/she] must have
notified defendant of [higher] need for leave at least 30 days before the leave was to begin.

Notes on Use
1. ThisIngruction should be used in Stuations where plaintiff’s need for leave was foreseegble.
Committee Comments

The FMLA requires that employees provide adequate notice to their employers of the need to
take leave. If the need for the leave is foreseeable based on an expected birth, placement for adoption
or foster care, or planned medica trestment, an employee must give the employer at least 30 days
advance notice before the leave isto begin. 29 C.F.R. § 825.302(a). See also Bailey v. Amsted, 172
F.3d 1041 (8" Cir. 1999). An employee need not invoke the FMLA by namein order to put an
employer on notlce that the FMLA may have rel evance to the empl oyee S absence from work.

ef—FM-L—A—Feav‘e—rd- NeI son V. Arkansas Pedlatrlc FaC|I|t\/, 2001 WL 13291 (8th Clr (Ark)) The
adequacy of the noticein an FMLA context is afact issue, not aquestion of law. Sandersv. May
Dept. Stores Co., 2003 WL 61112, at *4 (8" Cir. (M0)).

The FMLA dso requires an employer to give appropriate notice. Whether an employer has
satisfied its notice requirementsisajury issue. Sanders, 2003 WL 61112, at *4. The employer must
post a notice concerning the Act. 29 C.F.R. § 825.300(a). In addition, the employer must give written
notice of an employee srights under the Act after the employee has given appropriate notice to the
employer of the need for leave. 29 C.F.R. 8 825.301(c); Sanders, 2003 WL 61112, at *4.
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5.83F FMLA — Definition: “Appropriate Notice” — L eave Unfor eseeable?

The phrase “gppropriate notice” as used in these ingructions means that [he/she] must have
notified defendant of [his/her] need for leave as soon as practicable after [he/she] learned of the need to

take leave.

Notes on Use

1. ThisIngruction should be used in Situations where plaintiff’ s need for leave was
unforeseeable.

Committee Comments

The FMLA requires that employees provide adequate notice to their employers of the need to
take leave. In the case of unexpected absences where 30 days advance notice is not possible, the
regulations require the employee to give the employee notice “ as soon as practicable” 29 CF.R.

§ 825.302(a). See also Bailey v. Amsted, 172 F.3d 1041 (8" Cir. 1999). The regulations further
date that ordinarily “as soon as practicable’ requires the employeeto give at least verba natification
within one or two business days after the employee learns of the need for leave. 29 CFR. 8§
825.302(b). See also Browning v. Liberty Mutual Insurance Company, 178 F.3d 1043, 1049 (8"
Cir. 1999); Carter v. Ford Motor Co., 121 F.3d 1146 (8" Cir. 1997). An employee need not
invoke the FM LA by namein order to put an empl oyer on noticethat the FMLA may have relevance

i Vi - Nelson V. Arkansas Pediatric Facility,
2001 WL 13291 (8th C|r (Ark)) The adequacy of the notlce inan FMLA context is afact issue, not a
question of law. Sandersv. May Dept. Sores Co., 2003 WL 61112, at *4 (8" Cir. (M0)).

The FMLA dso requires an employer to give appropriate notice. Whether an employer has
satisfied its notice requirementsisajury issue. Sanders, 2003 WL 61112, at *4. The employer must
post a notice concerning the Act. 29 C.F.R. § 825.300(a). In addition, the employer must give written
notice of an employee srights under the Act after the employee has given appropriate notice to the
employer of the need for leave. 29 C.F.R. § 825.301(c); Sanders, 2003 WL 61112, at *4.
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5.83G FMLA — Definition: “Equivalent Position”

An “equivaent position” means a postion that is virtualy identica to the employee' s former
position in terms of pay, benefits and working conditions, including privileges, perquisites and status. It
must involve the same or subgtantidly smilar duties or responsbilities, which must entall substantialy
equivaent skill, effort, respongbility, and authority.

Committee Comments

This definition is taken from the FMLA regulations at 29 C.F.R. § 825.215(q). Thisis
somewhat different than the approach taken by the ADA. An ADA plaintiff must demondtrate that he
or sheis unable to work in abroad range of jobs to show that he or she is unable to perform the major
life activity of working and is, therefore, disabled for purposes of the ADA; a plaintiff who shows only
an inability to perform his or her own job has not, therefore, made a showing of disability sufficient to
entitle him or her to the protections of the ADA. 29 C.F.R. § 1630.2(j)(3)(i). However, a
demondtration that an employeeis unable to work in his or her job due to a serious hedlth condition is
enough to show the employee isincapacitated for purposes of the FMLA. 29 C.F.R. § 825.702(b);
Steckloff v. . John’s Mercy Health Systems, 218 F.3d 858, 861 (8" Cir. 2000).

DRAFT 6/2/04 178 5.83G



Employment Cases—Element-and-Damagetnstructions
5.84 FMLA —Exception to Job Restoration (key employee)

Y our verdict must be for the defendant if it has been proved by [(the greater weight) or (a
preponderance)]* of the evidence that plaintiff was akey employee and that denying job restoration to
plaintiff was necessary to prevent substantia and grievous economic injury to the operations of the
employer. In considering whether or not plaintiff was a key employee you may consider factors such as
whether the employer could replace the employee on atemporary bas's, whether the employer could
temporarily do without the employee, and the cost of reingtating the employee.

Noteson Use
1. Insert the bracketed language which corresponds to the burden-of-proof instruction given.
Committee Comments

An employer may deny job restoration to a“key employee” if such denid is necessary to
prevent substantial and grievous economic injury to the operations of the employer. 29 C.F.R.
§825.216(c). In determining what congtitutes a substantia and grievous economic injury, the focus
should be on the extent of the injury to the employer’ s operations, not whether the absence of the
employee will causetheinjury. 29 CF.R. 8§ 825.218(3). Thisstandard is different and more stringent
than the “undue hardship” test under the Americans with Disabilities Act. 29 C.F.R. § 825.218(d).
While a precise definition is not provided in the regulations, factors to consder in making that
determination are provided at 29 C.F.R. § 825.218(b). They include whether the employer could
replace the employee on atemporary basis, whether the employer could temporarily do without the
employee, and the cost of reingtating the employee. Id.

The court may wish to define “key employes” which is defined by FMLA regulaion asa
sdaried employee who is éligible to take FMLA leave and who is among the highest paid 10 percent of
al the employees employed by the employer within 75 miles of the employer’ sworkste. 29 CF.R.
§825.217(a). The method of determining whether the employee is“among the highest paid 10
percent” is described in the FMLA regulations. 29 C.F.R. § 825.217(c). No more than 10 percent of
the employer’ s employees within 75 miles of the worksite may be “key employees” 29 CF.R.
§825.217(c)(2). Theterm “sdaried” has the same meaning under the FMLA asit does under the Fair
Labor Standards Act, 29 U.S.C. 88 201-219, asamended. 29 C.F.R. § 825.217(b), 29 C.F.R. 8
541.118.
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5.84A FMLA —Exception to Job Restoration

(employee would not have been employed at time of reinstatement)
Y our verdict must be for the defendant if it has been proved by [(the greater weight) or (a
preponderance)]* of the evidence that plaintiff would not have been employed by the defendant a the
time job reinstatement was requested.

Notes on Use
1. Insert the bracketed language which corresponds to the burden-of-proof instruction given.
Committee Comments

An employer is hot required to provide an employee returning from medica leave “any right,
benefit or position of employment other than the right, benefit or position to which the employee would
have been entitled had the employee never taken leave” 29 U.S.C. § 2614(a)(3)(B); Marksv. The
School Dist. of Kansas City, Mo., 941 F. Supp. 886, 892 (W.D. Mo. 1996). Thus, an employeeis
not entitled to job reingatement after FMLA leave if the employer can show that the employee would
not otherwise have been employed at the time reinstatement is requested. 29 C.F.R. § 825.216(a).
For example, an employer is not required to reingtate an employee who was laid off during the course
of taking FMLA leave. 29 C.F.R. § 825.216(a)(1).
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5.85 FMLA —Actual Damages

If you find in favor of plaintiff under Ingruction  * then you must award plaintiff the amount
of any wages, sdary, and employment benefits plaintiff would have earned in [his’her] employment with
defendant if [he/she] had not been discharged on [fill in date of discharge] through the date of your
verdict, minus the amount of earnings and benefits from other employment received by plaintiff during
thet time.

[You are dso indructed that plaintiff has aduty under the law to “mitigate’ [higher] damages—
that is, to exercise reasonable diligence under the circumstances to minimize [hisher] damages.
Therefore, if you find by [(the greater weight) or (a preponderance)]? of the evidence that plaintiff failed
to seek out or take advantage of an opportunity that was reasonably available to [his/her], you must
reduce [his’her] damaged by the amount [he/she] reasonably could have avoided if [he/she] had sought
out or taken advantage of such an opportunity ]

[Remember, throughout your deliberations, you must not engage in any speculation, guess, or
conjecture and you must not award damages under this Instruction by way of punishment or through

sympathy.]*

Noteson Use
1. Insart the number or title of the essentiad dements ingruction here.

2. The bracketed language should be inserted which corresponds to the burden-of- proof
Indruction given.

3. This paragraph is designed to submit the issue of “mitigation of damages’ in appropriate
cases. See Hartley v. Dillard’s, Inc., 310 F.3d 1054, 1061 (8" Cir. 2002); Coleman v. City of
Omaha, 714 F.2d 804, 808 (8™ Cir. 1983); Fieldler v. Indianhead Truck Line, Inc., 670 F.2d 806,
808-09 (8" Cir. 1982).

4. This paragraph may be given a the trid court’s discretion.
Committee Comments

The FMLA providesthat a prevailing plaintiff is entitled to recover actud damages and interest
thereon plus an additiona equal amount as liquidated damages. 29 U.S.C. § 2617(a)(1); 29 C.F.R. §
825.400(c); Morrisv. VCW, Inc., 1996 WL 740544 (W.D. Mo. 1996). In Morris, the court held
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that an employee could not recover interest because she failed to present evidence at tria regarding the
method of caculating the amount of interest. Id. at * 16.

Where a prevailing plaintiff has not lost wages, sdary or employment benefits, he or she may be
entitled to other compensation. 29 U.S.C. § 2617, 29 C.F.R. § 825.400(c). For example, an
employee who was denied FMLA leave may be able to recover any monetary lossesincurred asa
direct result of the FMLA violation, such asthe cost of providing for afamily member, up to an amount
equal to 12 weeks of wages or salary for the employee. 29 U.S.C. § 2617(a)(1).

In the Eighth Circuit, damages for emotiond distress have been approved. See Duty v.
Norton-Alcoa Proppants, 293 F.3d 481, 496 (8" Cir. 2002) (approving compensatory damages for
mental distress (citing Frazier v. lowa Besef Processors, Inc., 200 F.3d 1190 (8" Cir. 2000) (approving
mental distress damages under lowa Public Policy)). But see Koch v. St. Francis Med. Center, 2002
WL 32063336 (E.D. Mo.) (¢tating it is not clear whether Duty awarded damages for menta distress
under Arkansas Civil Rights Act or the FMLA); Keenev. Rinddi, 127 F. Supp. 2d 770 (M.D.N.C.
2000).
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5.86 FMLA —Good Faith Defenseto Liquidated Damages

If you find in favor of plaintiff under Instruction 2, then you must decide whether
defendant acted in good faith. Y ou must find defendant acted in good faith if you find by [(the greeter
weight) or a (preponderance)]? of the evidence that when defendant [insert defendant’s act or
omission], defendant reasonably believed that its actions complied with the Family and Medica Leave
Act.

Notes on Use
1. Insert the number or title of the essential elements Ingtruction here.
2. Insert the bracketed language which corresponds to the burden-of-proof instruction given.
Committee Comments

A prevaling plaintiff in an FIMLA caseis entitled to liquidated damages in an amount equd to
actuad damages plusinterest. 29.U.S.C. § 2617(8)(1); 29 C.F.R. § 825.401(c); Morrisv. VCW, Inc.,
1996 WL 740544 (W.D. Mo. 1996). In Morris, the United States Digtrict Court for the Western
Digtrict of Missouri looked to case law under the Fair Labor Standards Act to determine whether
plaintiff was entitled to liquidated damages. |d. at *5-6-* 2 (the Statutory rdlief provided by the
FMLA'’sliquidated damage provison “pardlesthe provisons of the FLSA.” S. Rep. No. 103-3 at
35; compare 29 U.S.C. § 216(b) with 29 U.S.C. § 2617(a)(1)).

The language for this Indruction is based on the court’s andysis of the good-faith defensein
Morris, 1996 U-SDisttHEXtS19201at*8-16-WL 740544, at *3. The FMLA alows an employer
fay-to avoid the imposition of liquidated damagesiif it can show that its act or omission was made in
good faith and that it had reasonable grounds for believing it was acting in accordance with the FMLA.
29.U.S.C. § 2617(a)(1)(A)(iii). Morris describesit as*subjective good faith” and an “objective
reasonable belief” its conduct did not violate the law. 1d. at *3. Good faith requires some duty on the
part of the employer to investigate potentid ligbility under the FMLA. Morris, 1996 YU:SBist+HBEX4S
1920%1-at*16-WL 740544, at * 3.
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587 FMLA - Verdict Form

Note: Complete the following paragraph by writing in the name required by your verdict.

On the [violation of the FMLA] * daim of plaintiff [John Dog], [as submitted in Instruction
| 2, wefindin favor of:

(Plaintiff John Doe) or (Defendant XY Z, Inc.)

Note: Answer the next question only if the above finding isin favor of plaintiff. If the abovefinding is
in favor of defendant, have your foreperson sgn and date this form because you have
completed your deliberations on this claim.

Has it been proved by the [(greater weight ) (preponderance)] 2 of the evidence that defendant
would have (describe employment action taken, e.g., discharged) 4 plaintiff regardless of [hisher]
(exercise of [higher] rights under the FMLA)?°

Yes No

(Mark an “X” in the appropriate space.)

Note: Complete the following paragraph only if your answer to the preceding questionis“no.” If you
answered “yes’ to the preceding question, have your foreperson sign and date thisform
because you have completed your ddiberations on thisclam.

We find plaintiff’ s damages [, other than for emotiond distress] © to be:

$ (stating the amount or, if none, write the word (“none”’).

[We find plaintiff’ s damages for emotiona distress to be:

$ (stating the amount, if none, write the word (* none’).

‘Foreperson
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Dated:
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Notes on Use

1. The bracketed language should be included when the plaintiff submits multiple daimsto the
jury.

2. The number or title of the “essentid ements’ indruction may be insarted here. Seeiinfra
Model Instructions 5.81 A-F.

3. Sdlect the bracketed language that corresponds to the burden-of-proof instruction given.
4. Sdect the language that corresponds to the facts of the case.

5. This question submits the “same decison” issue to the jury. See infra Modd Instruction
5.82.

6. Asnoted infre in the Committee Comments to Mode Instruction 5.85, the issue of whether
damages for emotiond distress will be dlowed under the FMLA is not completdly resolved. The
bracketed lanquage may be used if there is evidence of emotiond distress. These damages are
segregated from plaintiff’s other damagesin the verdict form in order to avoid the need for retrid if the
issueisresolved inthe negative. See Hibbs, 583 U.S.at , 2003 WL 21210426 at *9 describing
the many limitations placed on the scope of the FMLA by Congress.
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591 - DISPARATE TREATMENT - ESSENTIAL ELEMENTS
(Motivating Factor/Same Decision)

Y our verdict must be for plaintiff [and against defendant |* [on plaintiff's age
discrimination daim)? if al the following eements have been proved by the [(greater weight) or
(preponderance)]® of the evidence:

First, defendant [discharged]* plaintiff; and

Second, plaintiff's (age) [was a motivating factor]® played in part]® in defendant's decision.

However, your verdict must be for defendant if any of the above eements has not been proved
by the [(greater weight) or (preponderance)] of the evidence, or if it has been proved by the [(greater
weight) or (preponderance)] of the evidence that defendant would have [discharged] plaintiff regardless
of [higher] (age).

Noteson Use
1. Usethis phraseif there are multiple defendants.

2. The bracketed language should be inserted when the plaintiff submits more than one clam to
thejury.

3. Sdlect the bracketed language which corresponds to the burden-of-proof ingtruction given.
4. Thisindruction isdesigned for usein adischarge case. In a"falureto hire" "falure to

promote,” or "demotion” case, the ingruction must be modified. Where the plaintiff resgned but clams
a"condructive discharge" thisingruction should be modified. See infra Modd Instruction 5.93.

5. The Committee believes that the phrase "motivating factor” should be defined. Seeinfra
Mode Instruction 5.96.

6. See Modd Indruction 5.96, which defines “ mativating factor” in terms of whether the
characterigtic “played apart or arole’ in the defendant’ s decision. The phrase “motivating factor” need
not be defined if the definition itsaf is used in the dement instruction.

Committee Comments
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5.95 PRETEXT INSTRUCTION
You may find that plaintiff's (age) (race) (sex)* was a [moativating] [determining] ? factor in
defendant's (decision)®2 if it has been proved by the [(greater weight) (preponderance)]®* of the

evidence that defendant's stated reason(s) for its (decision) fis{arejnotthetruereason(s), bt (i)
(are)] apretext to hide [(age) fgender)-(sex) (race)] discrimination. °

Noteson Use

or-some-otherprohibitedfactor: Choose the appropriate word.

2. Choose the same word as used in the € ements instruction.

HRgsEbem

2-3. Consgent with the various essentid dementsingdructionsin this section, thisingruction
makes references to the defendant's "decision.” 1t may be modified if another term--such as "actions’
or "conduct”--would be more appropriate.

34. Sdect the bracketed language which corresponds to the burden-of-proof instruction
given.

5. See Moore v. Robertson Fire Protection Dist., 249 F.3d 786, 790 n.9 (8" Cir. 2001),
which states “[w]e do not express any view as to whether it ever would be reversible error for atrid
court to fall to give a pretext ingtruction, though we tend to doubt it.”.

Committee Comments

Raintiffs can establish unlawful bias through "ether direct evidence of discrimination or
evidence that the reasons given for the adverse action are a pretext to cloak the discriminatory motive.”
Brooks v. Woodline Motor Freight, Inc., 852 F.2d 1061, 1063 (8th Cir. 1988) (emphasis added).
"[A]n employer's submission of a discredited explanation for firing amember of a protected classis
itsdlf evidence which may persuade the finder of fact that such unlawful discrimination actudly
occurred.” MacDiss v. Valmont Indus., Inc., 856 F.2d 1054, 1059 (8th Cir. 1988). This
ingruction, which isbased on &. Mary's Honor Center v. Hicks 509 U.S. 502 (1993), may be used
in conjunction with the essentid dements indruction when the plaintiff relies substantialy or exclusvely
on "indirect evidence" of discrimination. In an atempt to clarify this sandard, the Eighth Circuit, in
Ryther v. KARE 11, 108 F.3d 832 (8th Cir. 1997), stated:

In sum, when the employer produces a nondiscriminatory reason for its actions, the
primafacie case no longer crestes alegd presumption of unlawful discrimination. The
elementsof the primafacie case remain, however, and if they are accompanied by evidence of
pretext and dishelief of the defendant’ s proffered explanation, they may permit the jury to find
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for the plaintiff. Thisisnot to say that, for the plaintiff to succeed, smply proving pretext is
necessarily enough. We emphasize that evidence of pretext will not by itself be enough to make
asubmisshle caseif it is, ganding done, incongstent with a reasonable inference of age
discrimination.

Id. at 837 (footnote omitted).

The Committee believes pretext evidence can support ajury decison when ether a motivating
or determining factor isrequired. Ryther v. KARE I, 864 F. Supp. 1510, 1521 (D. Minn. 1994) and
Ryther v. KARE, 108 F.3d 832 (8™ Cir. 1997).
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